
By Eric Berkman

As state authorities bring what is be-
lieved to be the first-ever criminal pro s e-
cution in Massachusetts against a physi-
cian for negligence in the treatment of a
patient, doctors have yet another sourc e
of stress.

A t t o rney Paul Cirel of Dwyer & Collora
in Boston, who is defending the physician,
says the indictment of his client, a Cape
Cod obstetrician whose alleged negligence
in an abortion pro c e d u re caused the death
of a patient, signals a “dark day” for physi-
cians in the Commonwealth.

“This is criminalizing professional med-
ical conduct at some level, and that’s the
ultimate sanction in the law,” he says. “To
t ry to make fine distinctions beyond neg-
ligence and to criminalize bad outcomes
– I think that can be a very scary pro c e s s
for doctors.”

H o w e v e r, many lawyers say that if the
allegations in this case – including the doc-
tor’s alleged failure to monitor the pa-
t i e n t ’s pulse and blood pre s s u re while she
was under anesthesia, delay in calling 911
for assistance and attempt to cover up his
actions from the Board of Registration in
Medicine – are true, most physicians
should have little to worry about.

After all, this set of facts is unusually
e g regious, and criminal prosecutions for
medical negligence are exceedingly rare .
Lawyers say a case of medical malpractice
would only become criminal if it involved
willful and wanton conduct on the part of
the doctor. “What would make this case
criminal, and it may be a tough criminal
case, is the extreme nature of the lack of
patient safety mechanisms,” says David M.
Gould, a malpractice-defense lawyer with
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Mass. doctor prosecuted for patient’s death
R a re criminal case over patient care has physicians concern e d

Doctor can be sued
for patient’s lost
chance of survival
By David E. Frank

In a pair of closely watched cases that sig-
nificantly expand the types of claims plaintiff s
can bring against doctors in medical malprac-
tice cases, the Massachusetts Supreme Judi-
cial Court has decided that state law for the
first timewillpermit “lossofchance”re c o v e ry.

The “loss of chance” theory aims to hold
a doctor responsible for a reduction in a pa-
tient’s statistical chance of survival or
chance of avoiding becoming disabled.

Loss of chance has been claimed in a va-
riety of contexts, including failure to call for
emergency help, failure to promptly admit
or transfer a patient to a hospital, failure to
p e rf o rm surg e ry and failure to pre s c r i b e
cancer treatment.

One of the two cases the court considere d ,
Continued on page 1 5 Continued on page 7

By Eric Berkman

Imagine a nurse being so intimidated by a
condescending and abusive doctor that she
decides not to contact him for an emerg e n c y
while he’s on call.

Or perhaps a patient suffering from inter-
nal bleeding but refusing treatment when he
sees his doctor screaming at the nurses. Or
a doctor loudly refusing to listen to his nurs-
es, undoing a course of treatment and caus-
ing the death of a patient.

While these scenarios may sound like a
bad ER script, they’ve actually happened, ac-
c o rding to anonymous comments submitted
by nurses, technicians and physicians who
responded to a national survey on disru p-
tive physician behavior and the risks it cre-
ates in the clinical setting.

As a result of these risks, the Joint Com-
mission announced a new standard in July
a d d ressing “behaviors that undermine a cul-
t u re of safety.”

The standard re q u i res accredited hospi-
tals and health organizations to maintain a
code of conduct that defines “acceptable and
d i s ruptive and inappropriate behaviors” and
re q u i res organizational leaders to create and
implement a process for managing disru p-
tive and inappropriate behaviors.

Doctors and health care lawyers wel-
comed the new standard, saying the failure
of many hospitals to police the issue on their
own has put patients in harm ’s way and
heightened the risk of liability due to bad
medical outcomes or hostile work enviro n-
m e n t s .

“ With the improvement of health care in
general and the demand that patients be pro-
vided good care, this has been recognized as
an area that hasn’t really been addre s s e d , ”
says Luis Sanchez, director of Physician
Health Services, a subsidiary of the Massa-
chusetts Medical Society that provides con-
sultation and support to doctors stru g g l i n g

Hospitals must revise policies under new standard
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fter more than a year of work,
I am thrilled to announce the

launch of the new and impro v e d
w w w. m a m e d i c a l l a w. c o m .

If you went to our website before, you know
that you were able to find some limited infor-
mation about our newspaper and a new copy
of the print edition each quart e r.

Our new website offers far more than that.
I just want to take a moment to highlight
some of the exciting new feature s :

• Earn CME cre d i t s .
Physicians canearnContinuingMedical Ed-

ucation credits in risk management study
based on certain Massachu-
setts Medical Law Report
a rt i c l e s .

Each quarter, you will
find one CME activity in the
p a p e r. (See page 13.)

You will find the same activity on our web-
site as well as additional ones.

As of now, you can complete four CME ac-
tivities on our website. Just click on the “Earn
CME Credits” link to get start e d .

• Search for articles.
All of our content is now fully searc h a b l e ,

makingiteasiertofindarticlesfrompastissues.

• Ask a medical-legal question.
Do you have a question about a legal is-

sue that affects you or your medical prac-
tice? Click on “Submit A Question.” We will

find an expert or experts to answer your
question and post selected questions and
answers in our new Legal ER feature on the
home page.

• Discuss current medical-legal news.
You can comment on any article or ques-

tion. You can also discuss
your thoughts on current
news on my new blog, “An-
t i d o t e s . ”

• Find useful re s o u rces.
We have compiled a host of useful re-

s o u rces including other websites that con-
tain legal information for health care pro f e s-
sionals, events of interest and a dire c t o ry of
a t t o rneys if you are seeking legal advice.

If you haven’t seen the new and impro v e d
w w w. m a m e d i c a l l a w.com, please check it
out now.

Please post comments on the site or
send me an e-mail at reni.gertner@mamed-
i c a l l a w.com to let me know what you think.

– Reni Gert n e r, MPH

Check out the new
w w w. m a m e d i c a l l a w. c o m
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By Sylvia Hsieh

Many doctors and dentists across the
country are marketing medical
c redit cards to their patients, but

lawyers say that in some cases they could
lead to lawsuits against pro v i d e r s .

The cards could lead to a host of claims
under state laws – such as unfair and de-
ceptive practices and predatory lending
statutes – being brought against a medical
p rovider for not making proper disclosures.

Many doctors like the cards because they
get paid immediately from the credit card
companies rather than spending time col-
lecting bills.

But consumer lawyers say they are seeing
a growing number of cases where patients
say they did not realize they had signed up
for a credit card and did not understand its
t e rms and conditions, such as interest rates
of up to 27 perc e n t .

“ I t ’s becoming more and more of an issue.
Doctors are marketing them as a means of fi-
nancing, but the staff is not adequately ex-
plaining what the product is and they’re
putting their patients in difficult financial
p redicaments,” said Gina Calabrese, a law
p rofessor and associate director of the elder
law clinic at St. John’s University School of
Law in New York.

Patients are being pitched the cards not
only before elective procedures, but also
when they are in need of urgent care or not
in a position to make financial decisions.

“This is definitely happening with den-
tists where people are coming in with ex-
cruciating pain and need to have it solved
right then,” said Claudia Wilner, a staff at-
t o rney with the Neighborhood Economic
Development and Advocacy Project in New
York City.

The issue of voluntariness has become
enough of a concern that in California a bill
has been introduced to prohibit dentists
f rom offering financing to patients while un-
der anesthesia.

Rx for debt
Lenders are capitalizing on the vast

amounts consumers spend on medical bills
by marketing credit cards specifically for
health careexpenses,suchas Citi HealthCard ,
GE Care C redit and Chase Health Advance.

Even some hospitals, physician and den-
tal practices have gotten into the market by
issuing their own branded credit cards.

Americans spent approximately $265 bil-
lion on out-of-pocket medical expenses last
y e a r, not including insurance premiums, said
Mark Rukavina, director of The Access Pro-
ject, a medical debt re s e a rch and advocacy
g roup in Boston.

“ Tailoring a card to meet the needs of peo-
ple paying nearly $300 billion seems to be a
s m a rtbusiness move from the financial ser-
vices perspective,” he said, adding that two-
t h i rds of people with medical debt have in-
s u r a n c e .

Ty p i c a l l y, a patient is off e red financing for
p ro c e d u res that are n ’t covered by insurance
or where the patient is uninsure d .

This is not only happening for elective pro-
c e d u res, Rukavina said.

“ We’ve heard complaints from people who
signed up for a credit card or revolving line
of medical health credit to help pay for ro u-
tine care or costs associated with chro n i c
c a re,” he said.

Lawyers contend that medical pro v i d e r s
a re not adequately explaining what a patient
is signing up for. In many cases, patients
think they are being off e red a payment plan
by the medical pro v i d e r, not a credit card by
a commercial bank.

“Sometimes the doctor’s office will say
they don’t have to start paying now, so pa-
tients think they are getting flexibility in a
payment plan with the doctor’s off i c e .

They’re asked to sign a lot of papers
and often it’s not until later when
they receive a bill they re a l i z e
they have a credit card,” said
Wi l n e r, who said that one of
her clients thought she had
signed up for health insur-
ance.

Like other credit card offers,
medical credit cards often have low or zero
i n t e rest for an intro d u c t o ry period. But that
can change quickly.

Depending on the terms and conditions,
some credit cards can jump from zero to 27
p e rcent interest based on a triggering event,
like a late payment.

C a rds with “universal re p o rting,” for ex-

ample, can trig-
ger a jump in rates if
the consumer is late on any credit card, even
f rom a diff e rent cre d i t o r, Rukavina said.

“There’s very little regulation of credit
c a rds, interest rates [or] the size of late fees,

so people’s medical debt can climb at amaz-
ing rates. If a person misses a payment or is
late on a payment, he is subject to skyro c k-
eting interest rates. It ends up being ex-
t remely expensive and often cannot be paid,”
said Wi l n e r.

Many cases are already in collection by
the time a lawyer sees them.

Another emerging trend is that some
health care providers are checking the cre d-
it scores of patients before treatment and
c redit scoring companies are creating a spe-
cial credit score for medical debt.

While it is not necessarily inappro p r i a t e
for a medical provider who is acting as a
creditor to run a credit check before ex-

Continued on page 1 5

‘Medical credit cards’ could lead to suits against doctors
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Records may omit half of patients’ problems
Patients interviewed after they

have left the hospital re p o rt
twice as many complications as
their medical re c o rds suggest, ac-
c o rding to a recent surv e y.

R e s e a rchers from Massachu-
setts General Hospital, Dana-Far-
ber Cancer Institute and the De-
p a rtment of Public Health asked
nearly 1,000 patients at 16 hospi-
tals about infections, medication
e rrors or reactions, and other in-
cidents in a telephone surv e y, the
Boston Globe re p o rted.

Their accounts were re v i e w e d
by two doctors. Then their med-
ical re c o rds were examined by
e x p e rts to see if the pro b l e m s
s u rfaced there.

M o re than one in four patients
re p o rted a problem, but only
about one in 10 medical re c o rd s
showed anything went wrong, ac-
c o rding to the study, which ap-
p e a red in the Annals of Intern a l
Medicine.

H o w e v e r, some of the symp-
toms apparently developed after
the patient left the hospital. Life-
t h reatening or serious pro b l e m s
w e re more likely to be re f l e c t e d
in both the medical re c o rd and in
i n t e rviews with the patient, the
Globe re p o rt e d .

Health management company unveils social network
WellNet Healthcare, a health

management company in Bethes-
da, Md., is launching a virt u a l
health clinic for physicians, phar-
macists and patients.

Point to Point Healthcare will
allow doctors to pull up online
medical profiles and chat, via in-
stant messaging, with patients.
Patients will also be able to
schedule checkups online, cre a t e
a wellness journal or rate their

general practitioners, accord i n g
to the Washington Post.

The new system lets employ-
ees create a personal network
uniting their insurance claims
manager with multiple doctors
and pharmacies to better coord i-
nate treatments. An online
c o n c i e rge helps workers find new
specialists and a message system
reminds them to pick up pre-
s c r i p t i o n s .

The company said its online
workspace will be guarded by the
legal protections specified by the
Health Insurance Portability and
Accountability Act (HIPAA) and
the same online security used by
the banking industry.

Much like Facebook users,
Point to Point members, who
must opt in, can control who can
see the diff e rent parts of their
medical profile, the Post re p o rted.

Nearly 8 percent fewer Massachusetts adults
smoked in 2007 than the year before, the steep-
est decline in cigarette use in more than a
decade, state health authories re p o rt e d .

The drop coincided with the revival of the
s t a t e ’s tobacco-control program, which was
slashed under the administrations of Jane Swift
and Mitt Romney, according to the Boston
Globe.

The Department of Public Health, for example,
in boosting its spending by 50 percent, re s u rre c t-
ed television ads starring former smokers whose
health was affected by cigare t t e s .

At the same time, the state’s quest to insure
nearly every resident, which has extended cov-

erage to more
than 350,000
adults, may
have contributed to the decline.

“When we looked at studies about who influ-
enced decisions about ending smoking, the pri-
m a ry care doctor was at the top of the list,” said
John Auerbach, the state’s public health com-
m i s s i o n e r.

The one-year decline in smoking has been
even more pronounced among adolescents,
p reviously released figures showed.

In 2007, 17.7 percent of adolescents said they
smoked re g u l a r l y, down from 20.5 percent the
year before, the Globe re p o rt e d .

I n t e rnational drug maker
Bristol-Myers Squibb Co.
has agreed to pay the state’s
Medicaid program $9.2
million to settle a variety of a
llegations of improper sales,
marketing and other business
practices, the state attorn e y
g e n e r a l ’s office announced.

The agreement comes
after a four- p a rt, seven-year
investigation that began in
2001, the attorney general’s
o ffice said. The probe was
c o o rdinated with the federal
g o v e rnment and other state
a t t o rneys general, accord i n g
to the Boston Globe.

The complaint alleged that
the company and a subsidiary

paid “improper inducements”
to pharmacies and whole-
salers to increase the market
s h a re of its products.

The attorney general also
alleged that the company in-
s t ructed its sales staff to pro-
mote the use of an antipsy-
chotic drug for children when
the FDA had not appro v e d
the drug for use in childre n .

The Department of Justice
announced the federal compo-
nent of the settlement last Sep-
t e m b e r. The attorney general’s
o ffice said that the total value
of federal and state settle-
ments to Medicaid pro g r a m s
nationwide is about $389 mil-
lion, the Globe re p o rted.

Drug giant to pay over
$9M to Mass. Medicaid

Hospital finances are on the decl i n e
A leading industry association

says that expenses are rising
faster than payments can keep
up with them at one-third of
Massachusetts hospitals, accord-
ing to the Boston Globe.

The financial condition of two-
t h i rds of the state’s 65 acute-care
hospitals became worse in the
first half of fiscal 2008, accord i n g
to a Massachusetts Hospital As-
sociation analysis of figures fro m
October through March.

For 37 percent of hospitals,
their operating margin – how
much income from providing pa-

tient care is left over after paying
for certain costs – was negative.
Also, for 37 percent of hospitals,
their total margin – which re f l e c t s
income from all sources – was
negative after expenses were
taken into account.

Hospital expenses grew by 7.6
p e rcent between March 2007 and
M a rch of this year, with payro l l
and benefits increasing the most.

M e d i c a re ’s adjustment for in-
flation rose 3.3 percent. Revenues
f rom patient care climbed 7.5
p e rcent during those 12 months,
the Globe re p o rt e d .

Doctors, TV ads help
to cut smoking sharply

Some of the state’s largest health insurers say they will cover
visits to the retail health clinics expected to open in CVS and Wa l-
g reens dru g s t o res later this year, according to the Boston Globe.

H a rv a rd Pilgrim Health Care and Tufts Health Plan have signed
contracts with CVS Caremark, the Woonsocket, R.I., company that
operates more than 6,000 pharmacies nationwide.

The chain plans to open as many as 28 MinuteClinics in its Mass-
achusetts stores this year and 100 statewide within five years.

CVS also is negotiating coverage for clinic services with Blue
C ross and Blue Shield of Massachusetts, the state’s largest insure r.

Retail clinics in Massachusetts will feature weekend and
evening hours. Services will include vaccinations and treatment of
common ailments such as ear infections, poison ivy, and minor
b u rns. Without insurance, prices range from $59 to $69 at CVS’s
MinuteClinics, and from $59 to $74 at Wa l g reen clinics.

While the clinics could ease crowding in hospital emerg e n c y
rooms, a significant shift of patients away from emergency ro o m s
could also hurt community hospitals that are strapped for cash
and depend on steady revenue from emergency visits.

For a story about the possible legal issues that may arise fro m
p h a rmacy-based clinics, see “Minute clinics raise ro u n d - t h e - c l o c k
risks,” Massachusetts Medical Law Report, Spring 2008. Searc h
t e rms for MMLR website: Berkman and clinic.

Insurers will cover
retail clinic visits

Massachusetts insurers are in-
c reasingly re w a rding doctors and
hospitals that take steps to re d u c e
e rrors and improve management
of some of the most expensive dis-
eases – and by extension punish-
ing doctors and hospitals that fall
s h o rt in key quality areas, accord-
ing to the Boston Business Journ a l .

With pay-for- p e rf o rmance pro-
grams, insurance companies
stand to save huge sums of mon-
e y. Eliminating hospital-acquire d
infections alone could save up to
$400 million a year in Massachu-
setts, according to one estimate.

Hospitals and doctors that
reach benchmarks established
by insurers stand to see re i m-
bursements increase in the short

t e rm and patient
re f e rrals increase over time.

On the other side of the equa-
tion, health care providers that
fail to meet standards of care
stand to lose business as insur-
ers steer members elsewhere .

In Massachusetts, doctors and
hospitals have generally been
paid by the pro c e d u re. The only
exception was a short-lived capi-
tation system during the 1990s.

About 25 percent of Harv a rd
P i l g r i m ’s members’ doctors have
t r a d i t i o n a l contracts, while 60
p e rcent are treated by doctors
in pay-for- p e rf o rmance con-
tracts. Tufts Health Plan has
been engaged in similar initia-
tives, according to the Journ a l .

Insurers
push P4P

i s t o ck p h o t o. c o m
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The Berkshire Superior Court has con-
cluded that the plaintiff in a medical mal-
practice case against a Pittsfield physician
and Berkshire Medical Center “engaged in
a willful and egregious pattern of con-
c e rted and consistent deception” in as-
s e rting claims that were “wholly insub-
stantial, frivolous and not advanced in
good faith.”

The court awarded the physician and hos-
pital $287,000 in fees and court costs.

The 24-year-old patient claimed that, im-
mediately following a 2002 surgical implant
p ro c e d u re, she suff e red a spinal cord injury
that left her lower extremities paralyzed.

In graphic terms, she asserted re p e a t e d-
ly in her pleadings, answers to interro g a t o-
ries and deposition testimony that she had
lost all sensation in her legs and the ability
to voluntarily move them.

She claimed in sworn testimony that she
could only walk “using [her] hip flexors and
forearm crutches to swing and drag [her]
legs” and that she “has no ability to raise her
legs or even wiggle a toe.”

D i s c repancies between her descriptions
of her injuries and entries in her medical
records at various health care facilities
t h roughout the Northeast led the hospital to
question the veracity of her claims.

The hospital hired a private investigator
to observe and videotape her daily activi-
ties. The court described the contrast be-
tween the plaintiff’s sworn testimony and
the video evidence as “startling, even to
someone inured to exaggeration and hy-
perbole that sometimes accompanies a
personal injury action.”

The videotapes, taken on 13 occa-
sions over a span of 18 months,
showed the plaintiff “engaged in such
activities as bending, lifting, kneeling
on the seat of a car and entering a car
without assistance,” the court noted. The
tape also showed her driving a normally
equipped car and “walking as normally as
most people.”

The court said that the plaintiff’s “attempt
to deceive is no better illustrated than by
video footage” taken as she was entering and
leaving her deposition.

In contrast to all of the video footage tak-
en at and around her hometown in upstate
New York both before and after the deposi-
tion, the deposition day footage shows her
as “significantly disabled” with “her legs vir-
tually useless.”

The court also noted that “the plaintiff’s
husband, mother and father were all aware
of, and personally witness to, the plaintiff’s

a c t u a l
physical capabili-

ties, but nevertheless gave sworn deposition
testimony that she was unable to walk.”

After the deposition, Berkshire Medical
Center made the videotape evidence avail-
able to the plaintiff’s counsel, a major Boston
personal injury firm. The firm promptly
sought to withdraw from the case. The court
permitted the woman to be represented
t h e re a f t e r, including at the hearing on sanc-
tions and costs, by her father, a New York at-
t o rn e y.

Type of action: Medical malpractice
Injuries alleged: Pa r aplegia (plaintiff);
fraud on the court, frivolous claim (defendant)
D a t e : March 10, 2 0 0 8
Submitted by: Diane M. DeGiacomo and
Lisa McCormack of Cain, H i b b a r d , Myers & Cook,
Pittsfield (for Bershire Medical Center Inc.) and
H e ather Beattie of Morrison Mahoney, Boston
(for Gordon Ku h a r, M . D . )

Ve rdicts & S e t t l e m e n t s
Patient fakes surgical injury, caught on video

Massachusetts Medical Law Report compiles the summaries of verdicts and settlements
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In 2000, a 50-year-old female patient suf-
f e red from rheumatoid arthritis and lupus.

Her rheumatologist started her on hy-
d ro x y c h l o roquine, but towards the end of
2000 switched her to chloroquine due to an
a l l e rgic reaction.

C h l o roquine, an anti-malarial drug used
in the treatment of lupus, has a rare side
effect of retinal toxicity resulting in vision
loss. As a result, patients who are on
c h l o roquine re q u i re periodic monitoring
of their visual fields by their ophthalmol-
ogists.

The ophthalmologist examined the pa-
tient several times in the four years after
she began taking chloroquine. The doctor
p e rf o rmed no formal visual field testing dur-
ing these visits, and attributed slight
changes in visual acuity to presbyopia, or
n o rmal, aging-related visual changes.

In 2003, the patient complained of de-
c reased vision. Amsler grid testing and fun-
doscopy were normal, and she was re f e rre d
to a neurologist, whose findings were also
normal. The ophthalmologist finally per-
f o rmed visual field testing in 2004 that con-
f i rmed bilateral central scotoma, or blank
spots, due to toxic damage to the retina. A
subsequent work-up by retinal specialists

found bullseye maculopathy secondary to
c h l o roquine toxicity.

The patient claimed that the doctor’s fail-
u re to perf o rm earlier visual field testing to
detect her chloroquine retinopathy was
negligent and caused her permanent visu-
al damage.

The visual damage was such that she had
significant blank spots in her central visual
fields, but continued to work and to drive
s h o rtdistances.

She claimed that she told the ophthal-
mologist and her employees several times
that she was on the drug chloroquine be-
cause she understood it could cause visu-
al damage. The doctor denied ever know-
ing that the patient was on chloroquine pri-
or to 2004, and the medical records con-
tained no direct re f e rence to the drug.

The case settled after depositions for
$ 1 , 2 5 0 , 0 0 0 .

Type of action: Medical malpractice
Injuries alleged: Diminished visual acuity and
“blank spots” in vision
D a t e : March 7, 2 0 0 8
Submitted by: Robert W. Casby and Benjamin R.
Zimmermann of Sugarman & Sugarman, Boston
(for the plaintiff)

The case involved a 67-year-old woman
with a long history of back pain.

Her pain had become more constant
and developed into severe buttock pain ra-
diating down both legs, which was aggra-
vated with prolonged standing and sitting.

An MRI revealed that she had grade 2
spondylolisthesis at L4-L5 with marked
spinal stenosis.

In August 2005, she was evaluated by an
o rthopedic surgeon, who re c o m m e n d e d
s u rg e ry. As a result, on Sept. 13, she under-
went what was supposed to have been a de-
c o m p ressionlaminectomyatL4-L5andfusion.

Immediately following the operation, the
patient was in agony.

During subsequent rehabilitation, her
s e v e re pain persisted and she re q u i red a
w a l k e r.

As a result, she had another MRI, which
revealed that the surgeon operated at the
w rong level, L3-4 instead of L4-5. The sur-
geon then informed her that he made a mis-
take and apologized.

In Febru a ry 2006, she underwent a sec-
ond operation, a laminectomy and fusion
at the correct level, L4-L5.

Following the second operation, she un-
d e rwent more rehabilitation.Due to the sur-
g e o n ’s erro r, she endured several addition-

al monthsofpain,but was relatively fine sev-
eral months following the second operation.

U n f o rt u n a t e l y, due to her prolonged ab-
sence from work from the two surg e r i e s
and prolonged rehabilitation, she lost her
p a rt-time job at a nearby church.

The case settled for $315,000.

Type of action: Medical malpractice
Injuries alleged: Second operat i o n ,
prolonged rehabilitat i o n , lost wag e s
D a t e : October 2007
Submitted by: Lisa G. A r r owood of Todd & We l d ,
Boston (for the plaintiff)
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Lupus medication causes patient’s vision loss

Ve rdicts & S e t t l e m e n t s
Surgeon operates on wrong vertebra
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Ficksman & Conley in Boston. “That’s a quan-
tum leap from doing something negligently.
[ B e f o re this], we’ve never seen a pro s e c u-
tion of a licensed physician perf o rming a pro-
c e d u re in a licensed facility. ”

Nonetheless, attorneys say the fact that
such a prosecution is happening could still
cause physicians here considerable angst.
And it may even impact the way some of
them practice.

“If a diagnosis is not timely made or an out-
come from a surgical complication is adverse
in the extreme, a physician now has to con-
s i d e r, ‘AmIgoingtobesued?AmIgoingto lose
my license?OramIgoing tobeprosecuted for
homicide?’” says MartinFoster, a med-mal de-
fense lawyer at Foster & Eldridge in Cam-
bridge. “Whether [prosecution] occurs with
f requency or infre q u e n c y, providers will now
be thinking about it on a day-to-day basis.”

Tragic re s u l t
The defendant in the case is Dr. Rapin

Osathanondh, a board - c e rtified obstetri-
cian/gynecologist who was a solo practition-
er at the Wo m e n ’s Health Center in Hyannis.

On Sept. 13, 2007, Laura Hope Smith came
to the defendant’s clinic for an abort i o n .

A c c o rding to the Massachusetts Board of
Registration in Medicine’s statement of alle-
gations, the defendant sedated Smith with-
out means of cardiac monitoring or blood-
p re s s u re monitoring and did not have oxy-
gen available to administer to the patient.

The Board also alleged that an office work-
er with no training in CPR or other lifesaving
m e a s u res was the only other staff member
p re s e n t .

The defendant, who was unable to awak-
en Smith after the pro c e d u re, allegedly de-

layed calling 911 for help. Smith was even-
tually transported to a hospital, where she
was pronounced dead.

The Board further maintained that the de-
fendant tried to cover up his negligence by
telling Board staff that he had administere d
oxygen, he had monitored Smith’s pulse, and
his assistant was certified in life-saving pro-
c e d u res when, in fact, she was not.

A d d i t i o n a l l y, the defendant allegedly made
s t ructuralchanges toanadjacentroom.When
B o a rd staff investigated the incident, he al-
legedly misre p resented that the adjacent
room – which contained an oxygen tank, re-
suscitative equipmentand monitoring devices
– was where he perf o rmed the pro c e d u re .

In Febru a ry 2008, the Board initiated dis-
c i p l i n a ry proceedings against the defendant,
describing his actions as “gross misconduct”
calling into question “his competence to
practice medicine.”

The defendant surre n d e red his medical li-
cense and was permanently barred from
practicing medicine in Massachusetts.

Michael O’Keefe, district attorney for the
Cape and Islands, subsequently commenced
criminal proceedings against the defendant
and secured an indictment for manslaughter
in July.

The defendant pleaded not guilty in Barn-
stable County Superior Court and the case
is currently proceeding toward trial.

O’Keefe could not be reached for com-
m e n t .

Cause for concern ?
Now that a doctor is being prosecuted for

his treatment of a patient, the question aris-
es: What would it take for future malpractice
allegations to be criminalized?

L e o n a rd A. Simon, a solo practitioner in

Waltham who re p resents plaintiffs in med-
mal cases, says the allegations in this case go
far beyond a typical medical negligence case.

“If this is all true, it poses an awful danger
to anybody else who walks into that off i c e , ”
he says. “This person is doing something
which could almost be considered inten-
tionally harmful to another person. … This
is a triple whammy. ”

Peter Heppner, a malpractice defense law-
yer with Lynch & Lynch in South Easton,
a g rees.

He likens this scenario to a nursing home
doctor who was prosecuted for homicide in
another state for negligently using a dialysis
tube as a feeding tube and then covering it up.

“It wasn’t the initial error of judgment in
the dialysis case but the cover-up afterw a rd
that caused the DA to prosecute,” he says.

R e g a rdless of how rare such a pro s e c u-
tion might be, other sources believe it could
still cause discomfort among Massachusetts
d o c t o r s .

B ruce S. Auerbach, president of the Mass-
achusetts Medical Society and chief of emer-
gency and ambulatory services at Sturdy
Memorial Hospital in Attleboro, says that
since this is an ongoing matter and the spe-
cific details are n ’t clear, he can’t comment
on the case itself.

Hypothetically speaking, however, Auer-
bach says that criminally prosecuting a
physician who is acting in what he believes
to be the best interests of his patient “would
not sit well with doctors.”

Foster suggests that the occurrence of
even a single high-profile prosecution could
impact the way physicians practice, espe-
cially in high-risk specialties.

Some of the best medical outcomes occur
because physicians and patients are willing

to take risks, he says. But a case like this
could cause physicians to reconsider or even
decline to offer a risky option.

Another worrisome issue is that a crimi-
nal prosecution wouldn’t be covered by mal-
practice insurance, Foster notes.

“In fact, carriers in Massachusetts are pro-
hibited by statute from providing insurance
coverage for such conduct,” he says.

Political motivation?
C i rel believes there were political motiva-

tions behind the decision to prosecute his
c l i e n t .

“[My client] is a man who has written text-
books on perf o rming this pro c e d u re, a man
who has literally performed thousands of
such pro c e d u res safely and in the same man-
ner as this one,” said Cirel. “Sometimes in
medicine a bad outcome occurs. I think this
one was criminalized because of the nature
of the pro c e d u re, which is highly politicized.”

A t t o rney Lee J. Dunn of Boston says he
doesn’t doubt Cirel’s contention that the
Osathanondh prosecution might be politi-
cally motivated.

“ A b o rtion is still a white-hot issue and it
w o u l d n ’t be the first time a DA has tried to
pursue a case for his political benefit,” says
Dunn, who re p resents plaintiffs and defen-
dants in med-mal cases.

If that’s the case, it could create a disin-
centive for doctors to perform abortions,
says Cire l .

But in general, the biggest threat to some-
one who perf o rms abortions is not the coun-
ty pro s e c u t o r, but “some clown on the fro n t
lawn with a hand grenade,” says Dunn. M M L R

Questions or comments should be di -
r ected to the

Mass. doctor prosecuted for patient’s death after abortion
Continued from page 1



Page 8 / MA S S AC H U S E TTS ME D I C A L LAW RE P O RT AU T U M N 2008 / M M L R

“There are occasions where the govern-
m e n t ’s efforts to regulate the provision of
medical services, including the manner by
which individual physicians provide that care,
have had a significant deleterious impact on
the quality of care provided. My recent experi-
ence with some of the policies of the Board of
Registration in Medicine speaks loudly to the
effect of intrusive regulation on the mainte-
nance of appropriate standards. Professional
staff members of the board had created such a
hostile environment between licensed practi-
tioners, the government, hospitals and patients
that there were a growing number of highly
qualified Massachusetts physicians who peri-
odically considered, or decided on, relocating
to other jurisdictions. Recent changes in the
composition of the Board hopefully will lead
to the establishment of a more productive
e n v i r o n m e n t . ”

—Paul Gitlin
A t t o r n e y, Rubin & Rudman, Boston, former
chair of the Board of Registration in Medicine

By Carole A l l e n , M . D.

Physicians and other health care
p roviders are operating under an in-
c reasing number of restraints, guide-

lines, regulations and laws.
These “mandates” are coming from mul-

tiple sources: state and federal govern m e n t s ,
the courts, insurance companies, re g u l a t o-
ry agencies and independent health care or-
ganizations that accredit and certify facil-
ities and pro g r a m s .

The motivesbehind thesemandates are
varied and generally valid: containing
rapidly rising health care costs, re d u c i n g
medical errors, providing for legal re d re s s
when errors may occur, protecting the
public health and ensuring patient safety.

Oversight in the practice of medicine is
c e rtainly warranted and needed, but each
mandate has a consequence, some unin-
tended, whether for the practice of medi-
cine, the doctor-patient relationship or in
some cases, the costs to our health care
system.

The proliferation of mandates
raises some key questions: How do
these requirements affect the
physician-patient relationship?
Do they ever conflict with clinical
standards of care? Does the in-
c reasing time and administrative
work physicians spend on man-
dates detract from the quality of
c a re? Are we micro-managing our
p roviders in the delivery of health
care? And are we unwittingly
spending more money than we
should by duplicating care or pro-
viding care that’s not indicated for
patients?

Pediatricians perhaps see more of these
mandates because their patients are children.

The U.S. Department of Health and Human
S e rvices has since 1967 re q u i red EPSDT –
Early Periodic Screening Detection and Tre a t-
ment – a program to address the physical,
mental and developmental needs of low-
income children under Medicaid.

The purpose of EPSDT is “to
d i s c o v e r, as early as pos-

sible, the ills that hand-
icap our children” and
to provide “continuing
follow up and tre a t-
ment so that handi-
caps do not go ne-
g l e c t e d . ”

In Massachusetts,
state laws mandate
vaccinations and test-

ing for vision, hearing
and “physical and

p o s t u r a l ”
d e f e c t s .

Behavioral and mental health screenings are
also now mandated by multiple directives.

The case of Rosie D. v. Romney, decided in
2006 in federal court, and more re c e n t l y, a
mental health omnibus
bill called Yo l a n d a ’s
L a w, passed by the leg-
i s l a t u re this year, cre-
ate mandates for be-
havioral and mental
health screenings that will affect how physi-
cians, schools and hospitals care for hun-
d reds of thousands of children up to age 21.

The EPSDT and Massachusetts goals are
noble and important.

Some mandates, however, are less well-
defined. Though not yet re q u i red in Massa-
chusetts, a recent example is state-mandat-
ed “culturally competent care.”

Now existing in a handful of states, this re-
q u i rement addresses the growing ethnic di-
versity of the nation and tries to ensure that
p rovidersaretrainedin“culturalcompetency.”

In California, the law goes so far as to re-
quire an element of cultural and linguistic
competency in every Continuing Medical
Education course. In New Jersey and New
Mexico, medical schools must pro v i d e
such instruction as a condition for the M.D.
degree.

Specifics are still in flux, and states are
treading carefully in deciding how they’ll
quantify and define this “care” and judge
whether the mandate has been met.

Mandates are not inherently bad. I make
this distinction: Those that protect and en-
hance the public or individual health (vac-
cinations for school children, for example)
a re good; those that hinder the practice of
medicine (excessive documentation to sup-

p o rt an imaging test a physician believes is
n e c e s s a ry) are not.

F u rt h e r, mandates that cause duplication
of services, such as pediatric tests for scolio-

sis by both p e d i a t r i-
cians and schools,
maybe inappro p r i a t e
and wasteful.

Imposed care can
also create dispro-
p o rtionate burd e n s
on small or solo med-

ical practices, particularly if such mandates
a re unfunded, putting added financial pre s-
s u res on medical practices.

Mandates can also significantly raise the
cost of health care and have the unintended
consequence of creating disparities in care ,
for example, between children covered un-
der EPSDT and those who are privately in-
s u red and hence not mandated for scre e n i n g .

Mandated health care can be prudent and
e ffective, filling critical gaps in care and pro-
viding care for those who wouldn’t norm a l-
ly receive care. It can also be an impediment,
duplicative and wasteful.

In essence, mandated care is a balancing
act, especially as health care costs rise re-
l e n t l e s s l y. It is incumbent on those who have
the power to create such re q u i rements to en-
s u re as much as possible – b e f o re m a n d a t e s
a re issued – that quality of care is impro v e d ,
that a need is filled that isn’t otherwise ad-
dressed, that no additional burdens are
placed on the provider and that the means
to pay for such care is available. M M L R

C a role Allen, M.D., specialty director for pe -
diatrics at Harv a rd Va n g u a rdMedical Associ -
ates, is president of the Massachusetts Chap -
ter of the American Academy of Pediatrics.

Q :Does the government’s role in mandating medical services,
either judicially or legislatively, negatively influence standards of care?

“ A b s o l u t e l y. They have a lot of good intentions,
but they’re not working. We’ll have better health care
in Massachusetts if we allow the doctors to police
themselves. The Massachusetts Medical Society is
fine. Tribunals are fine. At this point in time, there
should be one moral and ethical mandate: to provide
universal health care. Any other regulatory interfer-
ence with the doctor-patient relationship is negative.
I don’t tell lawyers how to practice law, or firefighters
how to fight a fire. The U.S. has the resources and
the ability to ensure that every sick person receives
medical care. Beyond that, get out of my office.”

— Eric Ruby, M.D.
Chief of Pediatrics, Morton Hospital and member
of the Mass. chapter of the American Academy of
Pediatrics

“In my experience, the state’s role in mandating
insurance coverage for medical services has had a
significant positive impact on the availability of quality
patient care. … [W]e must be mindful that legislative
mandates may affect premiums. … There is also
some concern that mandates for specific methods of
treatment may become obsolete or be found ineffective
as medical science and technology advance. …
Legislators should anticipate the eventual emergence
of new technologies and advancements in patient care
before approving any new mandate, and they should
continue to regularly review existing mandates to en-
sure their compatibility with current standards of care.”

— Rep. Peter J. Koutoujian,
D - Wa l t h a m

Chair of the Joint Committee
on Public Health

“I would hope that any legislation con-
cerning mandates would always be driven by
applicable medical standards of care, without
provisions woven in that reduce patients’
rights to legal recourse if they are victims of
inappropriate care. If a piece of legislation
results in substandard care due to a cost
issue, that’s a problem, particularly for those
who cannot advocate for themselves, such as
the elderly or the poor. The bottom line is no
legislation should obviate the physician’s
responsibility to provide the appropriate
standard of care. The patient’s right to that
care is sacrosanct.”

— Annette Gonthier-Kiely
Medical malpractice attorney, Salem

Mandated care requires a careful balancing act



By Sylvia Hsieh

The new online health accounts that
give consumers a way to store and
keep track of their medical data are

the newest frontier in the unregulated ter-
rain of electronic health re c o rd s .

While laws like the Health Insurance
P o rtability and Accountability Act (HIPA A )
p rovide certain protections for re c o rds, on-
line health accounts fall outside those re g u-
lations because the commercial entities of-
fering them – Google, Microsoft, WebMD and
Revolution Health to name a few – are not
“health care providers,” nor does the data
necessarily fall under the definition of a
“medical re c o rd.”

This new form of online health re c o rd is
p a rtof a murky legal area with few laws, re g-
ulations or ethical constraints.

“ I t ’s the wild, wild West in terms of peo-
p l e ’s medical privacy,” said Tim Sparapani,
senior legislative counsel with the American
Civil Liberties Union in Washington, D.C.

The law is lagging far behind technology.
“Microsoft HealthVault is live. Google-

Health is live. Revolution Health is live. The
genie is way, way out of the bottle,” said Pam
Dixon, executive director of the World Pri-
vacy Forum in San Diego.

Depending on the privacy policy of the
health account vendor, consumers who have
signed up for online accounts may have al-
ready given up certain protections, such as
the doctor-patient privilege.

Patients are more likely to be asked if they
have subscribed to an online health account
by lawyers re p resenting them, said Robert
Gellman, an attorney and privacy consultant
in Washington D.C.

“If I’m a litigator, the first question I would
ask the patient is ‘Have you given your med-
ical records to a PHR [personal health
re c o rds] vendor?’ You can be sure someone
is going to argue that the patient has waived
the privilege by turning them over to a ven-
d o r,” he said.

Not a HIPAA entity
The idea behind online health accounts is

to let consumers manage their own medical
re c o rds, much like managing personal pho-
tos through an online account.

For example, Micro s o f t ’s HealthVault lets
users manually upload medical inform a t i o n
into their account and permits their health
c a re practitioners to import data, including
scanned images, into their account, said Elis-
abeth Giammona, a Microsoft spokesperson.

But the sensitivity of health data and the
value of the personal information contained
in a health re c o rd to an advert i s e r, data min-
er or lawyer makes it an area in need of
g reater oversight and regulation, privacy ex-
p e rts say.

“When it comes to health records, we
need something better than ‘buyer beware , ’ ”
said Deven McGraw, director of the health
privacy project at the Center for Democracy
and Technology in Washington, D.C.

“The main problem is that HIPAA doesn’t
apply to Microsoft and Google, and we think
t h e re needs to be a comprehensive ap-
p roach to privacy,” said Marc Rotenberg ,
executive director of the Electronic Priva-
cy Information Center in Washington, D.C.
and a privacy law professor at Georg e t o w n
Law School.

Online vendors of personal health re c o rd s
d o n ’t fall under HIPAA because it is limited
to health care entities and medical re c o rd s
held by a health care pro v i d e r, said Gellman.

“ I n f o rmation can easily leak out of your
health re c o rds,” he said, although he noted
that if an online account is provided thro u g h
a health care pro v i d e r, it may be covered by
H I PA A .

“A number of things change when re c o rd s
a re held” by entities not covered by HIPA A ,
said Dixon.

She noted that HIPAA re q u i res notification
and the opportunity to object, seek a pro-
tective order and contest a subpoena of an
i n d i v i d u a l ’s medical re c o rd s .

“ We all know health re c o rds are often used
in med-mal, tort and even custody and di-
v o rce cases. This is a big deal when you’re
being sued, but I’m not convinced the aver-
age consumer has a full grasp of what it
means to give up those rights,” Dixon said.

Even if HIPAA were to apply, it would not
a d d ress privacy concerns, some experts say.

“ H I PAA is based on a business model dri-
ven by health care; Internet vendors operate
on an ad-driven business model,” said Mc-
G r a w.

Some privacy advocates say extending
H I PAA to Internet health re c o rds might even
exacerbate privacy concerns, because of the
n u m e rous exceptions in the statute that al-
low medical re c o rds to be shared without a
p a t i e n t ’s consent.

“ H I PAA is a data miner’s dream,” said Dr.
Deborah Peel, a practicing physician and
founder of Patient Privacy Rights, a con-
sumer advocacy group in Austin, Te x a s .

For example, HIPA A’s exceptions perm i t
d i s c l o s u re of medical re c o rds without con-
sent for medical re s e a rch, public health and
law enforcement purposes, she said.

Privacy policies ru l e
Given the legal vacuum, the contro l l i n g

law is the privacy policies promulgated by
the Internet health re c o rds providers.

“ M i c rosoft, Google, WebMD, and Revolu-
tion Health all have diff e rent privacy poli-
cies,” said Dixon.

But Gellman said “they all say ‘subject to
change without notice at any time,’ so what-
ever promises have been made can be
changed by them.”

Many privacy experts said the Internet
vendors are making a good eff o rtto addre s s
privacy concerns in their policies.

“ We think Microsoft in particular is do-
ing a good job on privacy, consent and giv-
ing patients the ability to control their
records. Right now it seems to be the gold
s t a n d a rd and Google is competing,” said
Sparapani.

H o w e v e r, a big concern is how such pri-
vacy policies treat third - p a rty applications
made available to consumers through the
online vendor. An example would be a dia-
betes management application that con-
tracts with Google to allow GoogleHealth
users to track their condition.

“ A re the Googles and Microsofts re q u i r-
ing third parties to have privacy policies? At
some point, the number of third - p a rty ap-
plications will reach a point that they can’t
guarantee they are policing those agree-
ments,” said McGraw.

Peel’s organization is working on a cre-
dentialing system to rate the privacy policies
of online health account vendors.

Such a certification process would re q u i re

Online health records: new frontier in a ‘wild, wild West’

Continued on page 1 1
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with mental health, behavioral and sub-
stance abuse issues. “Enforcing

[ rules] against bad behavior is no
fun, but it must be done to pro-

mote good behavior. ”
E x p e rts suggest that org a-

nizations take steps to ensure
that their conduct codes are
e ffective by:

• Training medical staff on
behavior in the health
c a re workplace;

• Instituting an effective
re p o rting pro c e d u re ;

• I n t e rvening in a
s u p p o rtive, non-punitive
way; and

• Not using the code to
discipline physicians for
f reelydebating ideasabout
patient care .

The study
In the 2006 study of disruptive physician

b e h a v i o r, Alan Rosenstein – vice pre s i d e n t
and medical director of VHA West Coast, an
affiliation of 1600 nonprofit hospitals na-
tionwide – and co-author Michelle O’Daniel
surveyed more than 5,000 anonymous re-
spondents at more than 150 hospitals.

They discovered that 75 percent of re-
spondents had witnessed disruptive behav-
ior in physicians, 38 percent were aware of
adverse events that could have occurred as
a result of such behavior and 14 percent wit-
nessed adverse events that were the dire c t
result of such behavior.

“Though we found that only 3 to 5 perc e n t
of medical staff engage in disruptive behav-

i o r, this small percentage has an enorm o u s
impact on the entire organization,” says
Rosenstein, a practicing internist who’s ob-
s e rved such conduct in the workplace.

Meanwhile, a 2003 study conducted by the
Institute for Safe Medication Practices re-
vealed that 40 percent of clinicians have re-
mained silent while witnessing such behav-
ior rather than question an intimidating col-
l e a g u e .

Both sets of findings indicate that disru p-
tive and intimidating physician behavior pos-
es far greater risk to clinical collaboration
and patient safety than most people re a l i z e d ,
leading to the new standard.

The scope of the pro b l e m
A “Sentinel Event Alert” that accompanied

the standard defines disruptive behavior to
include verbal outbursts, physical thre a t s ,
refusal to perf o rm assigned tasks or re s p o n d
to pages and phone calls, use of conde-
scending language and impatience with
q u e s t i o n s .

Physicians agree that the number one
cause of this behavior among their ranks is
s t ress. The typical doctor has too much to
do with too little time and overly high ex-
pectations to meet. Plus, many are dealing
with life-or-death situations. Meanwhile, ten-
sions are exacerbated by nursing short a g e s
and grueling productivity re q u i rements in
the managed-care enviro n m e n t .

These tensions can make physicians an-
g ry, leading to disruptive behavior – and po-
tentially negative consequences.

For example, a hospital could find itself
m i red in harassment, discrimination or hos-
t i l e - w o r k - e n v i ronment litigation if it were to
consistently allow physicians’ abusive or
demeaning behavior toward colleagues or

s u b o rdinates to go unaddressed, says
health care attorney Jim Hilliard of Connor
& Hilliard in Walpole.

D i s ruptive behavior gets particularly se-
rious when it occurs in patients’ pre s e n c e ,
says Hilliard.

It can raise the anxiety level of patients
who are already on edge. When it happens
in psychiatric settings, where patients may
be dealing with post-traumatic stress, it can
cause them to experience the same sensa-
tions that drove them into the hospital in the
first place.

“When it becomes an issue between clin-
ical staff, patients feel like, ‘My God, I’m a
t h i rd wheel here,’” he says.

Dealing with the pro b l e m
N o rwood attorney Scott Liebert recalls an

incident 15 years ago where a surgeon called
in an anesthesiologist who was at home to
p e rf o rm a surg e ry that the anesthesiologist
felt could wait until the morning.

They verbally sparred in the patient’s
p resence as the operating room was being
set up, and once the patient was under anes-
thesia, the two started physically fighting.

“They were rolling on the floor in the OR,”
says Liebert. “Cooler heads in the room pre-
vailed and they completed the case. The pa-
tient was never aware. But still the hospital
took formal action and reported it to the
B o a rd of Registration in Medicine.”

The fact is, as Rosenstein points out, hos-
pitals have historically been reluctant to con-
f ront such situations head-on for a variety of
reasons, perhaps most significantly the hi-
e r a rchical nature of the hospital.

I t ’s natural that a hospital administrator
will be hesitant to confront a prominent sur-

Continued from page 1
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geon who produces a huge amount of re v-
enue for the hospital about his abusive or in-
timidating demeanor, but it may need to be
done for the sake of patient safety.

The inability of hospitals to police them-
selves is exactly what spurred the Joint Com-
mission to act. But experts stress that the
standard is very open-ended and any be-
havior policy will have little impact without
c e rtain steps being taken.

M a ry Anne Badaracco, chief of psychia-
t ry and chair of the medical executive com-
mittee at Beth Israel-Deaconess Medical Cen-
ter in Boston, says medical staff at her hos-
pital undergo constant training in acceptable
p rofessional behavior.

“All our departments are expected to have
as part of their regular education meetings
guidelines about physician behavior and
health and how to approach a physician who
we think is having diff i c u l t y,” she says.

H o w e v e r, a behavior code is useless if peo-
ple don’t know to whom to re p o rt an inci-

dent or, worse yet, fear retaliation or feel do-
ing so will be futile, says Rosenstein.

“ We recommend a consistent process of
handling every single complaint, and maybe
even a multidisciplinary group to review
e v e ry complaint,” he says.

At the same time, he adds, “people need
to change the attitude of, ‘I can’t do this to
this physician.’ The CEO instead needs to
s a y, ‘I can’t tolerate this.’”

S u p p o rtive manner
L i e b e rtsays interventions need to be han-

dled in a supportive manner rather than a
punitive one.

If all a hospital does is punish, it creates an
environment where people may be even
more afraid to come forward with a com-
plaint out of fear of getting someone power-
ful in tro u b l e .

Instead, he suggests carefully investigat-
ing the situation. Perhaps a doctor is acting

out because of an anxiety disorder that’s in-
adequately diagnosed, or a substance abuse
p roblem.

“In a lot of situations, intervention early
on can be in everybody’s best interest,”
L i e b e rt says, adding that re f e rring a tro u b l e d
physician to PHS, Sanchez’s organization, for
assistance is often an excellent first step.

F i n a l l y, hospitals must ensure that their
code is used appropriately to protect patient
and staff safety.

“When evaluating disruptive behaviors we
would hope that the process is done fairly
and conclusions are based on a thoro u g h ,
unbiased review of the situation with re s u l t-
ing actions based on the merits of the situa-
tion and not the individual involved,” Rosen-
stein says. M M L R

Questions or comments should be di -

r ected to the

Continued from page 1 0

that the privacy policy make a clear state-
ment of consumer control and that the ven-
dor subject itself to an outside audit to make
s u re it is abiding by its policy.

But Dixon said even the best privacy poli-
cycannot make up for holes in the legal frame-
work, such as a waiver of the doctor- p a t i e n t
privilege by uploading your re c o rds to a site.

“ D o c t o r-patient privilege is a very signifi-
cant privacy protection. Once data is moved
and consent is signed, you’ve waived your
privilege. It’s evaporated. Gone,” said Dixon.

Pending legislation
Although there are two pending bills in

C o n g ress that promote electronic re c o rds and
call for recommendations on regulations fro m

the Department of Health and Human Ser-
vices on privacyand security of electronic pa-
tient re c o rds, neither bill would create a pri-
vate cause of action for individuals whose
health re c o rds are disclosed without consent.

“The bottom line is none of these bills is
good. There needs to be a private cause of
action and robust privacy and security pro-
visions,” said Dixon.

The bills are: The PRO(TECH)T Act of 2008
(“The Protecting Records, Optimizing Tre a t-
ment, and Easing Communications thro u g h
H e a l t h c a re Technology Act”), H.R. 6357, and
the Wi red for Healthcare Quality Act, S. 1418.

M M L R

Questions or comments should be di -
r ected to the

Online health records: new frontier in a ‘wild, wild West’
Continued from page 9

Tips for physician
behavior policies
• Train medical staff on behav i o r.

• Institute an effective reporting
p r o c e d u r e .

• I n t e rvene in a supportive,
non-punitive way.

• Do not use the code to discipline
physicians for debating ideas
about patient care.
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Patrick OKs limits
on gifts to doctors

G o v. Deval L. Patrick signed into law one
of the nation’s strictest limits on gifts given
to medical professionals by drug salespeo-
ple, the most contentious measure contained
in a broad package intended to improve
health care safety and curb costs, accord i n g
to the Boston Globe.

The law, based on a plan pushed by Sen-
ate President Therese Murr a y, D-Plymouth,
also seeks to increase the number of prima-
ry care doctors in the state.

The new law provides $25 million to pro-
mote the use of electronic medical re c o rd s
in physicians’ offices.

It also re q u i res the University of Massa-
chusetts Medical School in Wo rcester to in-
c rease its class size with the intention of hav-
ing more primary care doctors graduate and
gives regulators the power to hold hearings
when health insurers want to raise pre m i u m s .

Critics of the pharmaceutical industry had
hoped gift-giving would be banned altogeth-
e r. They argue that gifts from pharm a c e u t i-
cal companies interf e re with physicians’ de-
cisions about which drugs to prescribe.

But the final version bans only certain
types of gifts, including sports tickets and
f ree travel, and re q u i res that pharm a c e u t i-
cal and medical device firms publicly dis-
close gifts worth more than $50, the Globe
re p o rt e d .

Hospitals’ ability
to expand into
suburbs is curbed

State health regulators made it signifi-
cantly harder for Boston’s teaching hospi-
tals to expand into the suburbs, a move de-
signed to protect smaller community hospi-
tals that feel under siege from their power-
ful rivals, according to the Boston Globe.

The measure drafted by the Patrick ad-
ministration, which won support from the
Public Health Council, will force hospitals to
p rove that proposed expansions do not du-
plicate services. Until now, hospitals hoping
to add overnight beds at outpatient facilities
faced little scrutiny from the state.

Community hospital administrators have
watched with increasing alarm as hospitals
a ffiliated with Harv a rd and other universi-
ties, such as Massachusetts General Hospi-
tal, Beth Israel Deaconess Medical Center
and Tufts Medical Center, extended their
reach into the suburbs.

The satellite campuses, along Route 128
and other corridors, have focused mainly on
outpatient services, ranging from high-tech
care to more basic treatment that is the
b read and butter of local hospitals, the Globe
re p o rt e d .

Those concerns reached a pitch when the
re g i o n ’s premier pediatric teaching hospital,
C h i l d re n ’s Hospital Boston, added 11 inpa-
tient beds last year at its outpost in Wa l t h a m ,
an expansion that required only nominal
state re v i e w.

State leaders also have their own re a s o n s
for being troubled by the arrival of teaching
hospitals in the suburbs: economics.

As Massachusetts becomes the first state
to provide health insurance to nearly every
resident, state government is picking up
much of the tab for more than 300,000 new-
ly insured re s i d e n t s .

Health regulators warn that if those pa-
tients flock to academic centers for care, it
could substantially increase the state’s costs,
without necessarily improving how patients
fare. Studies have shown that the higher
costs of teaching hospitals do not uniform-
ly translate into better health care, especially
for routine serv i c e s .

The change in state regulations govern i n g
expansions could prove to be a signal, and
unusual, triumph for community hospitals,
a c c o rding to the Globe.

Health care strategy
blasted by employers

Calling it the “wrong approach,” the state’s
l a rgest employer and insurer groups told leg-
islative leaders that Gov. Deval L. Patrick’s
new eff o rtto raise $130 million to fund state
health care costs by asking employers to pay
m o re fails to address factors fueling rising
costs, adds costs for businesses already sad-
dled with rising insurance premiums and
may lead to a “permanent tax.”

In a letter to House Speaker Salvatore F.
DiMasi, D-Boston, and Senate President
T h e rese Murr a y, D-Plymouth, employers and
i n s u rers call for no action on the plan that
Patrick says is necessary to help the state
cover growing costs associated with its 2006
law expanding access to health care and
health insurance.

The govern o r ’s proposal is pending in a
spending bill before the House Ways and
Means Committee.

The letter was signed by the heads of 23
business groups and employers, including the
G reater Boston Chamber of Commerce, the
Small Business Service Bureau Inc. and the
Massachusetts Association of Health Plans.

The Patrick administration, dealing with
extended talks with the federal govern m e n t
over health care funding, is looking to extract
$130 million from employers, health insur-
ers, health care providers and taxpayers to
pay for care to low-income residents in a
“continued spirit of shared re s p o n s i b i l i t y. ”

State purchasers
won’t pay for
medical errors

State health insurance purchasers will no
longer pay for costs associated with surg e ry
on the wrong body part or wrong patient, or
a patient death or serious disability that re-
sulted from a medical erro r.

The policy, in which agencies will no
longer allow providers to bill members for
s e rvices associated with such errors, was
adopted by four state agencies that collec-
tively insure or purchase care for 1.6 million
residents. They include the Office of Medic-
aid, the Group Insurance Commission, the
Health Insurance Connector Authority and
the Department of Corre c t i o n .

“By adopting a consistent policy, Massa-
chusetts is applying the state’s purc h a s i n g
power in support of patient safety,” said
Health and Human Services Secre t a ry Judy
Ann Bigby. The policy will be implemented
at the start of the next contract cycle for each
a g e n c y, according to the secretariat.

The state Department of Public Health re-
q u i res hospitals to re p o rt serious incidents
classified as “re p o rtable events,” including
s u rg e ry on the wrong patient or an infant dis-
c h a rged to the wrong person.

From Beacon Hill

Performance plan
shows improv e d
c a r e , s a v i n g s

CMS re p o rted that a pilot program paying
physicians based on quality and efficiency of
c a re has shown gains in quality of care and
in some cases lowered costs, CQ HealthBeat
re p o rts.

In the second year of the four-year Physi-
cian Group Practice demonstration pro j e c t ,
all 10 groups participating improved quality
of care to patients with congestive heart fail-
u re, coro n a ry art e ry disease and diabetes,
CMS reported. Four of the groups also re-
duced the cost of care to patients and re-
duced CMS spending by $17.4 million.
Physicians participating in the project said
the success could be attributed to their use
of teams that include diff e rent types of doc-
tors to provide the right amount of care at the
right time to chronically ill patients.

Barbara Walters, senior medical dire c t o r
of the Dartmouth-Hitchcock Medical Center,
said her health system saw some of the most
medically complicated cases in its geographic
a rea but still was able to save funds.

She added that electronic health re c o rd s
played a critical role in allowing the multi-
d i s c i p l i n a ry team to coordinate services.

Other participants said they used a “visit
planner” to create “to-do” lists for physicians
prior to each patient’s visit.

Inall,participatingphysiciansreceived$16.7
million in incentive payments. According to a
CMSrelease, thefourgroupsthat loweredcosts
“ e a rned$13.8million inperf o rmancepayments
for improving the quality and cost efficiency of
c a re as their share of a total of $17.4 million” in
M e d i c a re savings they generated.

A s t h m a , p n e u m o n i a
data added to
Medicare site

M e d i c a re, coupled with the Hospital Qual-
ity Alliance and other stakeholders, has up-
dated the Hospital Compare website to in-
clude pneumonia mortality rates and tre a t-
ment statistics for young asthma patients – a
move intended to help patients better rate
and compare hospitals, according to the
Health IT Strategist newsletter.

Thisisthesecondupdatetothesitethisyear.
In March, CMS added patient-satisfaction

data to the already existing 39 quality mea-
s u res it tallies and ranks.

With the addition of the pneumonia mort a l-
ity information, the website now houses mor-
tality data for three common medical occur-
rences, includingheartattackandheart failure.

Going back to last year, Medicare has seen
i m p rovement nationally on mortality rates for
h e a rt attacks, dropping to 16.1 percent re-
p o rted this year from 16.3 percent from 2007.

The update to the website, postponed fro m
its scheduled mid-July debut, also allows con-
sumers to get a better handle on the data that
hospitals re p o rt.

While it used to include whether a hospi-
tal was better than, the same or worse than
the national average, patients can now see
risk-adjusted data, including the number of
cases for each hospital.

The Hospital Quality Alliance is a voluntary
public-private initiative that includes hospi-
tals, physicians, nurses, federal agencies, qual-
ity experts, consumer and business gro u p s .

Doctors: Law s u i t s
help to ensure
drug safety

Top physicians who run one of the most
influential U.S. medical journals are giving the
U.S. Supreme Court some legal advice about
a major case.

Lawsuits can serve as “a vital deterre n t ”
and protect consumers if drug companies do
not disclose risks to the Food and Drug Ad-
ministration before it approves medicines for
use, the editors of the New England Journ a l
of Medicine said in a friend-of-the-court brief.
The FDA “is in no position” to guarantee dru g
s a f e t y, the brief said.

At issue is Wyeth v. Levine, a case expected
to be heard late this year that could have far-
reachingimplicationsfor litigationoverallegedly
h a rmful drugs, such as the painkiller Vi o x x .

In the case, Diana Levine, a Ve rmont gui-
tarist, lost her right arm below the elbow af-
ter she was injected with Phenergan, a med-
icine for nausea, and developed gangrene.

She sued the manufacture r, Wyeth, arg u-
ing that the company had neglected its duty
to warn consumers that such injections could
have devastating consequences.

The courts in her state agreed, award i n g
her almost $7 million.

But Wyeth appealed, countering that it was
p rotected from such lawsuits.

It argued that the FDA re g u l a t o ry judgment
couldnot, ineffect,beoverruledbyastatecourt .
FDA scientists had weighed the risks and bene-
fits of Phenergan in approving the dru g ’s label.

The FDA was aware of risks associated
with injecting some forms of Phenergan, but
the label did not specifically warn about the
technique used with Levine.

The journ a l ’s editor, Dr. Jeff rey M. Darien,
said in an interview that he hoped arg u m e n t s
over legal distinctions will not obscure the re-
ality that the FDA is overwhelmed trying to
keep up with drug safety problems, which can
range from rare but serious side effects to
s h o rtcomings in manufacturing plants as far
away as China.

“Even if the FDA is doing the best it can, it
simply can’t see the future clearly enough to
p reempt manufacturers from litigation,” he
said. “The [court] system re p resents one of
the key defense mechanisms that individuals
have if a manufacturer has not made the risks
of a product clear to the public.”

The medical editors joined 47 state attor-
neys general and two former FDA commis-
sioners, David Kestrel and Donald Kennedy,
in supporting Levine’s position. Kestrel
s e rved in the administrations of former Pre s-
idents Bill Clinton and George H.W. Bush.
Kennedy served in President Jimmy Cart e r ’s
a d m i n i s t r a t i o n .

The case is being closely watched because
the Supreme Court ruled this year that man-
u f a c t u rers of FDA-approved medical devices
w e re shielded from litigation in state court s .

H o w e v e r, David Vladeck, a lawyer re p re-
senting Kessler and Kennedy, said the statute
that applies to medical devices is diff e re n t
f rom the law that governs medications.

“The law in the [devices] case had a pre-
emption provision,” which means state law
claims would be barred, said Vladeck. “Con-
g ress has never put a preemption pro v i s i o n
in the Food and Drug Act.”

The Bush administration is supporting
Wy e t h ’s position.

From Capitol Hill
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By Reni Gertner

As more and more doctors use e-
mail to communicate with their pa-
tients, their lawyers are jumping in
to help them establish policies and
p ro c e d u restoavoidhavingtheprac-
tice land them in legal hot water.

F rom concerns about being sued
for medical malpractice for missing
key illness details to fears of
b reaching the confidentiality of pa-
tients’ electronic health inform a-
tion, using e-mail to communicate
with patients without following
p roper guidelines could become a
p h y s i c i a n ’s legal nightmare .

H o w e v e r, by establishing clear
p ro c e d u res, doctors can commu-
nicate with patients electro n i c a l l y
while minimizing the risk of being
sued.

“If the medical practice is saying
this is something they want to do to
make their business be more user-
f r i e n d l y, the goal should be to facili-
tatethatwhilemakingsurepatients’
expectations areappropriatelyset,”
says Boston attorney David Szabo,
co-chair of the healthcare group at
Nutter McClennen & Fish.

L a n c a s t e r, Pa., attorney Jim Sax-
ton, who practices at Stevens &
Lee, agre e s .

“ I t ’s here,” says Saxton, who re p-
resents medical professionals and
hospitals and has written books
about proactive risk management.
“I don’t think we can aff o rd to say,
‘ T h e re might be liability exposure ,
so we’re not going to do it.’”

In fact, some experts contend
that using e-mail may even help
doctors reduce the risk of being
sued.

“Used wisely and well e-mail can
reduce your malpractice liability, ”
asserts Dr. Daniel Sands, an in-
ternist at Beth Israel Deaconess
Hospital in Boston and the Senior
Medical Informatics Director of the
I n t e rnet Business Solutions Gro u p
at Cisco Systems.

Sands believes that using e-mail
can lower the risk of litigation by
“reducing barriers to doctor-pa-

tient communication” allowing
“self-documenting” of physician-
patient interactions. Appro x i m a t e-
ly 10 percent of med-mal lawsuits
won by patients stem from the doc-
t o r ’s lack of documentation in the
re c o rd, he notes.

Balancing risks and benefits
Attorneys say that physicians

need to pay attention to both fed-
eral and state law in order to re-
duce their legal risks when com-
municating with patients by e-mail.

From a medical malpractice
standpoint, one of the biggest fears
is being sued under state law for
missing a symptom or diagnosis
based on e-mail interactions – or
missing an urgent e-mail message
a l t o g e t h e r.

Another major area of concern
is complying with the patient pri-
vacy and health information secu-
rity re q u i rements of HIPAA, the fed-
eral Health Insurance Port a b i l i t y
and Accountability Act.

Under the Act’s privacy rules,
only a patient or the federal gov-
e rnment can “re q u i re” disclosure
of the patient’s protected health in-
f o rmation. The patient can also re-
quest the format in which he or she
would like the information to be
disclosed, including in electro n i c
form. The health care provider
must then produce the inform a t i o n
in the requested format, as long as
it is “readily producible.”

The HIPAA security rule, which
covers electronic health inform a-
tion, states that the protection of
this information while in transit is
an “addressable” concern that a
c o v e red provider should deal with
based on its own risk analysis.

A c c o rding to Sands, “HIPAA sug-
gestsit’sagoodideatoencryptcom-
munications on the Internet,” but
gives providers leeway on whether
to do so and how to go about it.

The rules an entity follows might
d i ffer based on who is receiving the
information and how it is being
sent.

One key aspect of complying
with HIPAA, says Atlanta attorn e y
B a rry Herrin, is to document your
analysis of the risks and benefits
and explain any security choices
you make.

E s s e n t i a l l y, you have to “show
your work,” says Herrin, who spe-
cializes in HIPAA concerns and
health care compliance at Smith
M o o re.

These privacy, confidentiality
and security concerns can also be
an issue under state laws on pri-
vacy and medical re c o rds.

But as long as physicians and
their lawyers take these issues into
account, email interaction with pa-
tients could reduce liability by in-
c reasing communication – which
has been shown in some studies to
cut the number of med-mal suits.

E-mail is a convenient way for
“patients to say, ‘Can you explain
again exactly what I am supposed
to be doing?’” says Saliha Khaja Gr-
e ff, who practices health law with
Caplan and Earnest in Boulder,
Colo.

Sands says he frequently uses e-
mail in this way, and it tends to im-
p rove patient satisfaction and out-
comes, both of which reduce liti-
gation.

“If patients have a question after
I’ve hung up the phone with them,
they are not going to try to call me
back,” he said. “But in e-mail, I ro u-
tinely send a patient a message
with links to supplementary infor-
mation, which ultimately leads to
better outcomes.”

Dr. Ann Loudermilk, an emer-
gency physician in Boston, says
she has used e-mail as a patient in
exactly that way. “It’s such an easy
way to get a hold of your doctor, ”
she says.

And from a risk management
perspective, a major plus of e-mail
is that it “creates an automatic pa-
per trail,” notes Gre ff. M M L R

Questions or comments can be di -

rected to the writer at: reni.gert -

ner@mamedicallaw.com

D o c t o r-patient e-mail

in practice: Policies

and procedures
H e re are some policies and pro-

cedures that physicians should
consider when using e-mail with
their patients:

• Outline permissible uses.
With an array of legal pro b l e m s

that can arise, some attorneys re c-
ommend that their doctor clients
use e-mail with patients only on an
e x t remely limited basis.

For example, administrative
uses such as scheduling appoint-
ments or sending test results are
“pretty low-risk and straightfor-
w a rd,” says Saliha Khaja Gre ff, who
practices health law with Caplan
and Earnest in Boulder, Colo.

Melissa Jackson, an attorney
with Blackwell Sanders Peper Mar-
tin in St. Louis, says she advises
clients to limit e-mail with patients
to strictly administrative uses.

“ We provide fairly conserv a t i v e
advice to our doctors,” she says.

“While e-mail is a good tool, I would
not really get into the medical in-
f o rmation at all.”

But others say e-mailing patients
about their care – including giving
basic medical advice – is becom-
ing an inevitable part of doing busi-
ness in some parts of the country,
and what really matters is how you
go about it.

While some physicians will use
e-mail purely for administrative
purposes, other doctors might al-
low patients to ask general ques-
tions about their upcoming tre a t-
ments or pro c e d u res or to ask for
a prescription refill, says Lancast-
e r, Pa., attorney Jim Saxton. Or “a
patient might send an e-mail to a
nurse educator to review the risks
and re q u i rements after surg e ry, ”
says Saxton, who re p resents med-
ical professionals and hospitals
and has written books about
proactive risk management. And
some clients may allow patients to
actually ask medical questions
about symptoms and illnesses.

But there is one thing all attor-
neys and physicians agree on: If a
question is “time sensitive or med-
ically urgent, it should never be
sent through electronic communi-

cation,” says Dr. Daniel Sands, an
i n t e rnist at Beth Israel Deaconess
Hospital in Boston and the Senior
Medical Informatics Director of the
I n t e rnet Business Solutions Gro u p
at Cisco Systems.

Thelengthoftimesincethepatient
last saw the doctor for tre a t m e n t
should also be taken into account.

“If the physician last saw the pa-
tient a year ago, I would advise a
client not to issue a diagnosis over
e-mail,” says Greff. “The same
symptoms can mimic any number
of illnesses.”

Whatever a physician practice
decides, a written e-mail policy will
make clear to patients what they
can expect. Physicians should
have patients “sign an informed
consent form on their use of Inter-
net or e-mail services, which in-
cludes the permissible uses,” re c-
ommends Gre ff. “Unless you say it
to the patient, you’re setting your-
self up for legal trouble.”

Such a policy might indicate that
patients should call if they haven’t
h e a rd back in two business days
about a non-urgent matter, Sands
says.

That “creates a lack of expecta-

How to e-mail patients without worrying about liability
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NAME ____________________________________________________________

D E S I G N ATION _____________________________________________________

E M A I L _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

TELEPHONE ______________________________________________________

S T R E E T _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

C I T Y _____________________________ STATE ________ ZIP____________

D ATE _______________________

1. H I PAA legislation mandates the use of
encrypted e-mail messages to patients.

l a. Tr u e
l b. False

2. The use of e-mail for patient scheduling
and prescription refills is considered:

l a. High risk
l b. Moderate risk
l c. Low risk

3. Any individual in a medical practice may
have access to e-mail systems.

l a. Tr u e
l b. False

4. E l e c t ronic communications with patients:

l a. should always be part of the permanent medical re c o rd.
l b. should be a part of the permanent medical

re c o rd when important.
l c. may be discarded when the transaction is complete.
l d. all of the above.

Did this activity meet the stated objectives?

l Ye s l N o

How do you rank the effectiveness of this activity as it
pertains to your practice?

l H i g h l Av e r a g e l L o w

Will you make any changes in your practice as a result
of participating in this CME activity?

l Ye s l N o

If yes, please explain.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

How do you rank the quality of this education program?

l H i g h l Av e r a g e l L o w

Did you perceive any evidence of bias for
or against any commercial products?

l Ye s l N o

What are your topics of interest for future CME activities?
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

tion for an immediate re s p o n s e , ”
says Atlanta attorney Barry Herr i n ,
who handles HIPAA and health
c a re compliance at Smith Moore .

• Implement a system.
One of the most important

things physicians can do is make
s u re they keep the limitations of
technology in mind. Doctors “can’t
be afraid to say, ‘This doesn’t feel
right, you have to come in’ or ‘Let’s
talk on the phone,’” says Sands,
who has written patient-doctor
e l e c t ronic communication guide-
lines for a number of organiza-
tions. “Just because a message
comes in electronically doesn’t
mean you have to handle it elec-
tronically.” Saxton agrees. “Any-
thing that would need a clinical
exam still does. When in doubt,
you have to see the patient.”

“E-mail should also be avoided
when it comes to complicated test
results. “If the results are serious,
the physician should call dire c t l y, ”
suggests Maureen Mondor, vice
p resident of risk management at
P roMutual Group in Boston.

And just like phone messages,

any e-mail correspondence must
make its way into the patient’s
medical record, whether in elec-
t ronic format or printed out.

It also helps to have a mecha-
nism to make sure any e-mails that
a re sent to a patient actually make
it into his or her inbox, such as an
automatic re t u rn receipt function.

Inaddition,doctorscould “teeup
their e-mail server to send back a
message that says in an immediate
response, ‘If you think you’re hav-
ing an emergency situation, go to
theER orcall 911,’” suggestsHerrin.

Any doctor who is going to com-
municate with his or her patient by
e-mail must make sure no medical
i n f o rmation is sent to a work e-mail
account.

“ We strongly discourage any sys-
tem that sends protected health in-
f o rmation to an e-mail account con-
t rolled by an employer,” says
Boston attorney David Szabo, co-
chair of the healthcare group at
Nutter McClennen & Fish. “Yo u r
employer owns your computer and
h a rd drive and you have no priva-
cy rights against your employer.”

It should also be clear who fro m
the office is e-mailing the patient at

any given time.
To protect patient privacy, Gre ff

suggests that doctors shouldn’t
have “e-mails to patients accessi-
ble to everyone in the office.” Also,
“If you choose to have someone
else reading your e-mail, you have
to be totally transparent about
what’s happening,” says Sands.
“ You don’t want someone saying
he is Dr. Sands when he is not.” He
notes that it is a HIPAA violation to
log in with someone else’s name
and password. If a physician won’t
have access to email for a defined
period of time, lawyers recom-
mend that he or she have an auto-
mated out-of-office message.

• Guard privacy/security of pa-
tient health inform a t i o n .

One way to make e-mail commu-
nication with patients more secure
is for physicians to use software to
e n c rypt the e-mail they send.

Sands says that individuals can
use software as simple as Mi-
c rosoft Outlook to encrypt outgo-
ing e-mail. ZixCorp, where Sands
used to work, provides encry p t i o n
systems for larger institutions and
g roups.

While encrypting e-mail is a
good idea, it’s not required by
H I PAA, says Herrin.

“Under HIPAA, you don’t have to
e n c rypt your e-mail as long as you
a d d ress the security concerns you
have in your risk management pro-
file,” he says.

Sands suggests that “if you want
to use regular unencrypted e-mail,
you should have a policy that says
why you’re not using encrypted e-
m a i l .

“Another option is to have all e-
mail sent through a secure com-
munication portal. With a set up
like that, “you log into a secure
website and send your communi-
cation. When a doctor or patient
has a message, he gets an e-mail
saying ‘You have a message wait-
ing for you on the site,’ and it stays
on this secure serv e r,” says Sands.

Relay Health, an Emeryville,
Calif.-based company, provides
such a system.

According to the company’s
chief operating off i c e r, Ken Ta r k o ff ,
one of the best features is that the
system is set up and controlled by
the doctor and the patient, and
they can disconnect at any time.

Also, it allows the doctor to make
sure he or she doesn’t “receive
medical messages from a non-es-
tablished patient,” says Ta r k o ff.

In addition, Relay Health en-
sures that all of its products are
HIPAA-compliant. “We are not a
c o v e red entity, but all of our cus-
tomers are, so we need to supply
something that is HIPAA-compli-
ant,” says Ta r k o ff.

Another strategy for ensuring
H I PAA compliance is to get consent
f rom the patient to send the health
i n f o rmation you are sending in the
manner you will be sending it.

For example, an agreement
might say: “‘When you send infor-
mation to us, it’s not going to be
e n c rypted,’” Herrin suggests. “The
key is getting patient perm i s s i o n
so they can make a knowing and
voluntary waiver of any privacy
rules.” No matter what electro n i c
system a physician uses, there are
c e rtain sensitive areas that should
generally be kept out of e-mail, in-
cluding HIV, sexually-transmitted
diseases, substance abuse and do-
mestic violence. Even if it’s not “a
p roblem from a privacy standpoint
[because] it’s secure or encry p t e d ,
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By Henry Tu l g a n , M . D. , FA C P

Not so long ago, the thought of
communicating with patients elec-
t ronically would have caused most
physicians to shake their heads.

Now it is estimated that up to
o n e - t h i rd of medical practices use
e-mail to communicate with their
patients, and more are investigat-
ing moving in this direction.

H o w e v e r, there are a number of
federal and state laws to review be-
fore taking this step. To prevent
medical malpractice and pre v e n t
potential loss, the following con-
c e rns should be addressed.

Two of the most pressing are a s
for physicians to consider are the
possibility of missing a symptom
or diagnosis due to lack of an on-
site presence, or missing an urg e n t
patient message due to an over-
b u rdened inbox.

R e a l i s t i c a l l y, patients who have
not been seen directly in a practice
setting for lengthy periods are not
a p p ropriate candidates for an on-
line consultation. An in-person vis-
it should be scheduled, with only
follow-up communications allowed
via e-mail. Starting with an off i c e
visit will enhance the patient’s re-

lationship with you and will re d u c e
your potential liability.

Privacy and security
On the federal level, the Health

Insurance Portability and Account-
ability Act (HIPAA) re q u i res that
you limit employee access to spe-
cific programs of an electronic sys-
tem or patient database.

H I PAA suggests the use of en-
c ryptedmessages,buttherecurre n t-
ly remains a dearth of parameters as
towhatareconsideredbestpractices.

Many states are also consider-
ing confidentiality and security leg-
islation related to electronic med-
ical re c o rds.

Therefore, practices should
conduct a risk-benefit analysis to
e n s u re that the benefit of patient
communications via e-mail clearly
outweighs the risk.

If you decide to use e-mail for pa-
tient contact, you should develop
strictpoliciesand pro c e d u res for its
use, including defining who has ac-
cesstothesystemandwhodoesnot.

Theuseofe-mail forappointment
scheduling, for routine pre s c r i p t i o n
refillsandforre p o rtingofcustomary
test results is considered low risk.

H o w e v e r, revealing complicated or
complexresults,especiallyiftheyare
serious and/or time-sensitive must
be dealt with more dire c t l y. Attor-
neys and others with Internet secu-
rity expertise and experience off e r
some advice. The best and safest
practiceforphysicianofficesistouse
e n c ryption for e-mail with patients.
Several commercial systems are
available for physician off i c e s .

Another option is to use a se-
c u re communication portal. Both
e n s u re HIPAA compliance.

It is also strongly advised to ob-
tain inwritingapatient’sperm i s s i o n
to communicate via e-mail to docu-
mentthatheorshehasdecidedvol-
untarily to waive privacy rules.

The writtenpermission,aswell as
all electronic communication, must
be included in some fashion in the
p e rmanentpatientre c o rd. Whilestill
inearlystages,severalinsurancecar-
riersareembarkingonpilotpro g r a m s
to compensate physicians who use
I n t e rnetsitesfor“virtualhousecalls.”

As current and future genera-
tions of patients and physicians
a re computer literate and as sys-
tems become more sophisticated,
it is very likely that electronic com-

munications will be commonplace
in physician practices.

H o w e v e r, the American Medical
Associationcautionsthat thismode
ofpatientcontactshouldnotre p l a c e
a p p ropriate face-to-face interac-
tions, the tried and true foundation
of the doctor-patient re l a t i o n s h i p .

Risk management strategies
• Outline permissible uses for

e-mail in your practice (e.g. ad-
ministrative uses such as sched-
u l i n g ) .

• Have a written e-mail policy to
clarify what patients can expect
from physician-patient elec-
t ronic communication.

• Implement a system in your
practice that includes written
physician-patient communica-
tion guidelines.

• Have patients sign an inform e d
consent form on their use of In-
t e rnet and e-mail services with
your practice.

• Have all patient e-mails sent
t h roughasecure communication
p o rtal, encrypt outgoing e-mail
or address security concerns in
your risk management pro f i l e .

• Do not answer time-sensitive or
medically urgent patient ques-
tions via e-mail. Choose dire c t
communication and document
the interaction.

H e n ry Tulgan, M.D., FA C P, an ad -
visor to the Committee on Spon -
s o red Programs for the Massachu -
setts Medical Society, is a clinical
p rofessor of Medicine at the Uni -
versity of Massachusetts Medical
School and a consultant.
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Matsuyama v. Birnbaum, was a wrongful
death lawsuit brought by a widow c l a i m-
ing that her husband’s lost chance of re-
c o v e ry resulted from a doctor’s failure to
t reat his stomach cancer.

The physician argued that adopting this
t h e o ry would result in a radical change in
established law and constitute an imper-
missible judicial amendment to the wro n g-
ful death statute.

But the court disagreed, finding that the
doctor could be sued for his failure to pro p-
erly diagnose the patient’s fatal stomach
cancer and causing him to have a less than
even chance of survival.

“Although we address the issue for the
first time today, a substantial and gro w i n g
majority of the states that have considere d
the question have [endorsed] the loss of
chance doctrine, in one form or another, in
medical malpractice actions,” wrote Chief
Justice Marg a ret H. Marshall for the court .
“ We join that majority to ensure that the
fundamental aims and principles of our tort
law remain fully applicable to the modern
world of sophisticated medical diagnosis
and tre a t m e n t . ”

In a companion case, Renzi v. Pare d e s,
the plaintiff claimed that a doctor’s delayed
diagnosis reduced the patient’s likelihood
of long-term survival and led to her death
f rom inflammatory breast cancer.

The court held that loss of chance dam-
ages are recoverable where a physician’s
negligence reduced the decedent’s chances
of survival from a better than even chance
to less than even.

Doctors ‘afraid’
As a result of the rulings, Boston med-mal

defense attorney David Gould said that doc-
tors are “afraid” because “they think it’s dif-
ficult enough to deal with large numbers of
patients, and now they feel the legal system
is coming down harder and harder on
them.”

B ruce Auerbach, president of the Mass-
achusetts Medical Society, contended that
the diagnostic and “staging” levels for can-
c e r, as alluded to in the decision, “were nev-
er intended for purposes of civil litigation.
They were determined to help guide [physi-
cians’] clinical evaluation and strategy. ”

If the ruling “stays out there unchal-
lenged,” he cautioned, it has the potential
of limiting access to medical care.

“Physicians might start to limit their
practices to those patients that have a bet-
ter chance of a cure,” said Auerbach, w h o
is vice president of emergency and ambu-
l a t o ry services at Sturdy Memorial Hospi-
tal in Attleboro.

Still, “as long as physicians practice ap-

p ropriately within the standard of care, they
have nothing to worry about,” said Gould,
who practices with Ficksman Conley.

Joseph L. Dohert y, of Boston’s Dohert y
& Quill, whose practice consists primarily
of defense work, predicted that there won’t
be an increase in claims against physicians
as a result of the rulings.

“I don’t anticipate that we’re going to see
a barrage … of stand-alone loss of chance
cases apart from the wrongful-death med-
ical-malpractice claims that have always
been allowed,” he said.

But doctor-lawyer Max Borten, a part n e r
at the law firm of Gorovitz & Borten in
Waltham, who re p resented the executrix of
the estate of the man who died of stomach
cancer in the SJC case, said the court ’s ru l-
ing re p resents a dramatic change in the law
by permitting a larger class of aggrieved pa-
tients to bring suit.

“The court is clearly saying that a doctor
should not be absolved of negligence just
because a patient had a less than 50 perc e n t
chance of survival or re c o v e ry,” said
B o rten, who is a licensed obstetrician-gy-
n e c o l o g i s t .

Cancer cases
In the first case, the executrix of the pa-

t i e n t ’s estate filed a wrongful death com-
plaint in Superior Court in 2004 against the
doctor who had treated her husband.

The complaint alleged that the patient
p resented with symptoms of gastric cancer
in 1996, but that the doctor failed to pro p-
erly diagnose and treat him.

The doctor saw the patient six times over
four years. He always recommended over-
the-counter antacids for the patient’s stom-
ach pain and he didn’t order diagnostic
tests until less than five months before the
m a n ’s death.

It was then discovered that he had can-
cer over 70 percent of his stomach. He died
of gastric cancer in October 1999.

At trial, an expert for the plaintiff testi-
fied that as a result of the doctor’s bre a c h
of the standard of care, the patient lost the
o p p o rtunity of having his gastric cancer “di-
agnosed and treated in a timely fashion
when it might still have been curable.”

The jury found the physician negligent in
misdiagnosing the patient’s condition. The
j u ry also found the doctor’s negligence was
a “substantial contributing factor” in the pa-
t i e n t ’s death.

As a result, the patient’s widow and son
w e re awarded $328,125 for the loss of
chance of survival. The SJC aff i rmed the
a w a rd.

In the second case, the defendants ar-
gued that the breast cancer was a very ag-
g ressive form usually diagnosed at an ad-
vanced stage, and that due to the ‘biology’
of the tumor the decedent’s prognosis for
s u rvival was poor and “her fate was sealed.”

But the court rejected the argument, af-
f i rming a $2.8 million verd i c t .

New doctrine
Despite the doctor’s argument that the

c o u rt ’s ruling would unfairly expand
the causes of action available to plain-
t i ffs in Massachusetts, Marshall said
the decision was limited to med-mal
c a s e s .
“[T]he loss of chance doctrine views
a person’s prospects for surviving a

serious medical condition as something
of value, even if the possibility of re c o v e ry
was less than even prior to the physician’s
t o rtious conduct,” she wrote. “Where a
p h y s i c i a n ’s negligence reduces or elimi-
nates the patient’s prospects for achieving
a more favorable medical outcome, the
physician has harmed the patient and is li-
able for damages.”

In a footnote, the judge noted that the
highest courts of at least 20 states have al-
ready adopted the doctrine.

In any case involving loss of chance, Mar-
shall explained, a plaintiff first has to es-
tablish by a preponderance of the evidence
that a doctor’s negligence caused the injury.

“ C o u rts … also have noted that, because
a defendant’s negligence effectively made
it impossible to know whether the person
would have achieved a more favorable out-
come had he received the appropriate stan-
d a rd of care, it is particularly unjust to deny
the person re c o v e ry for being unable ‘to
demonstrate to an absolute certainty what
would have happened in circ u m s t a n c e s
that the wrongdoer did not allow to come
to pass,’” she wro t e .

Marshall said the doctrine originated out
of dissatisfaction with the prevailing “all or
nothing” rule, which allowed plaintiffs to re-
cover only by showing that a physician’s
negligence more likely than not caused a pa-
t i e n t ’s death.

As long as the patient’s chance of sur-
vival before the physician’s negligence was
less than even, it was logically impossible,
the judge wrote, to show that the patient
would not have died without the doctor’s
allegedly negligent conduct.

R e g a rdless of how flagrant the negli-
gence, Marshall said, the “all or nothing”
rule unfairly provided doctors a blanket re-
lease from liability any time there was less
than a 50-percent chance of surv i v a l .

“In sum, whatever difficulties may attend
recognizing loss of chance as an item of
damages in a medical malpractice action,
these difficulties are far outweighed by the
s t rong re a s o ns to adopt the doctrine,” she
s a i d . M M L R
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Doctor can be sued for patient’s lost chance of survival
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tending credit to a patient, Wilner said that
patients have complained that their medical
p roviders are running credit checks to look
for open lines of cre d i t .

“The billing office will run the credit score
and say to the patient, ‘Oh, I see you have a
Visa card and you have $1,600 in available
c redit. Why don’t you just charge it to that.’
T h a t ’s not the intended purpose of a cre d i t
s c o re,” said Rukavina.

Legal ills
Although patients are sold the credit

cards at their doctor’s office, medical
p roviders are generally not subject to a law-
suit under the federal Truth in Lending Act
(TILA), which re q u i res certain disclosure s
and is a defense to a debt owed.

“Once the medical care is charged on the
c redit card and the doctor is paid, the pa-
tient has no more responsibility to pay the
doctor and the money is now owed to the

c redit card,” said Wi l n e r.
However, state regulation of “loan bro-

kers” may apply, said Chi Chi Wu, a staff at-
t o rney with the National Consumer Law Cen-
ter in Boston.

“When a hospital, dentist or doctor pitch-
es a credit card, there ’s a good argument that
they are acting as a broker or loan arr a n g e r
under state Credit Services Organization
Acts,” she said.

Claims against a medical provider for im-

p roper disclosures could also fall under state
unfairanddeceptivepracticeslaws,saidWi l n e r.

Another issue is that many medical debt
cases can eventually lead to a dispute over
the quality of services or whether the med-
ical services were completed.

Chase Health declined to comment for this
a rticle.GECare C reditdidnotre t u rncalls. M M L R

Questions or comments should be di -
r ected to the

Medical credit cards
Continued from page 3

“Physicians might start
to limit their practices
to those patients that
have a better chance
of a cure.”

– Bruce Auerbach
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