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As state authorities bring what is be-
lieved to be the first-ever criminal prose-
cution in Massachusetts against a physi-
cian for negligence in the treatment of a
patient, doctors have yet another source
of stress. 

Attorney Paul Cirel of Dwyer & Collora
in Boston, who is defending the physician,
says the indictment of his client, a Cape
Cod obstetrician whose alleged negligence
in an abortion procedure caused the death
of a patient, signals a “dark day” for physi-
cians in the Commonwealth.

“This is criminalizing professional med-
ical conduct at some level, and that’s the
ultimate sanction in the law,” he says. “To
try to make fine distinctions beyond neg-
ligence and to criminalize bad outcomes
– I think that can be a very scary process
for doctors.”

However, many lawyers say that if the
allegations in this case – including the doc-
tor’s alleged failure to monitor the pa-
tient’s pulse and blood pressure while she
was under anesthesia, delay in calling 911
for assistance and attempt to cover up his
actions from the Board of Registration in
Medicine – are true, most physicians
should have little to worry about. 

After all, this set of facts is unusually
egregious, and criminal prosecutions for
medical negligence are exceedingly rare.
Lawyers say a case of medical malpractice
would only become criminal if it involved
willful and wanton conduct on the part of
the doctor. “What would make this case
criminal, and it may be a tough criminal
case, is the extreme nature of the lack of
patient safety mechanisms,” says David M.
Gould, a malpractice-defense lawyer with
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Mass. doctor prosecuted for patient’s death 
Rare criminal case over patient care has physicians concerned

Doctor can be sued
for patient’s lost
chance of survival
By David E. Frank

In a pair of closely watched cases that sig-
nificantly expand the types of claims plaintiffs
can bring against doctors in medical malprac-
tice cases, the Massachusetts Supreme Judi-
cial Court has decided that state law for the
first time will permit “loss of chance” recovery.

The “loss of chance” theory aims to hold
a doctor responsible for a reduction in a pa-
tient’s statistical chance of survival or
chance of avoiding becoming disabled.

Loss of chance has been claimed in a va-
riety of contexts, including failure to call for
emergency help, failure to promptly admit
or transfer a patient to a hospital, failure to
perform surgery and failure to prescribe
cancer treatment.

One of the two cases the court considered,
Continued on page 15 Continued on page 7

By Eric Berkman

Imagine a nurse being so intimidated by a
condescending and abusive doctor that she
decides not to contact him for an emergency
while he’s on call. 

Or perhaps a patient suffering from inter-
nal bleeding but refusing treatment when he
sees his doctor screaming at the nurses. Or
a doctor loudly refusing to listen to his nurs-
es, undoing a course of treatment and caus-
ing the death of a patient.

While these scenarios may sound like a
bad ER script, they’ve actually happened, ac-
cording to anonymous comments submitted
by nurses, technicians and physicians who
responded to a national survey on disrup-
tive physician behavior and the risks it cre-
ates in the clinical setting. 

As a result of these risks, the Joint Com-
mission announced a new standard in July
addressing “behaviors that undermine a cul-
ture of safety.” 

The standard requires accredited hospi-
tals and health organizations to maintain a
code of conduct that defines “acceptable and
disruptive and inappropriate behaviors” and
requires organizational leaders to create and
implement a process for managing disrup-
tive and inappropriate behaviors.

Doctors and health care lawyers wel-
comed the new standard, saying the failure
of many hospitals to police the issue on their
own has put patients in harm’s way and
heightened the risk of liability due to bad
medical outcomes or hostile work environ-
ments.

“With the improvement of health care in
general and the demand that patients be pro-
vided good care, this has been recognized as
an area that hasn’t really been addressed,”
says Luis Sanchez, director of Physician
Health Services, a subsidiary of the Massa-
chusetts Medical Society that provides con-
sultation and support to doctors struggling

Hospitals must revise policies under new standard

Continued on page 10
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“I read the entire Medical Law Report today. I work
as an internist, medical director and often as a
medical expert. I found the articles useful and well
written. I don't know how you will keep up the pace
every quarter, but I look forward to the next issue!”

– R.P. MD, Medical Director
Major Hospital Physician Organization

“Just a brief note to compliment you on your
excellent, ‘Massachusetts Medical Law Report.’
Enlightening reading!”

– H.M. M.D., Ph.D.
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Radiologist could 
assume staff would
communicate findings

The patient, a 69-year-old male with a histo-
ryof congestive heart failure and diabetes, pre-
sented to his primary care physician on Dec.
19, 1998 complaining of cold-like symptoms. 

The physician ordered a chest X-ray to de-
termine if the patient suffered from pneumo-
nia. The radiologist performed a wet read with
a finding of mild congestive heart failure. 

The radiologist assumed that the depart-
ment secretary or technician would proper-
ly fax or call the referring physician to advise
him of the findings. However, the referring
doctor wasn’t informed of the findings. 

The patient was found dead at his home on
Dec. 23. According to the patient’s son, it ap-
peared that his father had been dead for at
least four days, as the last entry in his blood
pressure log was on the morning of Dec. 19. 

The son alleged that the radiologist knew
that the congestive heart failure put his fa-
ther at serious risk of death, but negligently
failed to timely call, fax or in any other way
notify the referring doctor. 

The son contended that the radiologist de-
viated from the standard of care and that his
negligence was a proximate cause of his fa-
ther’s death.  

The referring physician testified at depo-
sition that even if had he received the wet
read findings, he would not have changed
his treatment of the patient. At trial, the re-
ferring physician testified that he would have
arranged to confer with the radiologist.  

The defense asserted that the X-ray
showed only mild congestive heart failure, a
baseline for the patient, with no treatment
necessary. The patient was already on 80 mg
of Lasix twice a day. The most recent office
visit revealed no evidence of fluid overload. 

A cardiologist who testified on behalf of
the defendant opined that the patient’s death
was the result of an arrhythmia or heart at-
tack and that the finding of congestive heart
failure on the death certificate was only an
associated finding. 

The jury found in favor of the radiologist
with no credible evidence of any violation of
the standard of care in providing a wet read
and relying on staff members of the hospital
to properly communicate the findings to the
referring physician.

Type of action: Medical malpractice
Injuries alleged: Delayed communication 
of radiological finding leading to death
Date of verdict: Dec. 13, 2007
Submitted by: Peter C. Knight, Morrison Mahoney,
Boston (for the defendant)

Warning signs for
fatal heart attack 
are missed

Early one morning in 2004, a married, 45-
year-old mother of two woke up with excru-
ciating pain in her right shoulder going into
her arm. 

The woman was seen at a local health cen-
ter later that morning by a nurse practition-
er and a doctor. The doctor’s notes from the
examination indicated that the patient had
pain on her right side going toward her up-
per back. The record further indicated that
she had not experienced any trauma or per-
formed any physical activity that would ac-
count for her pain. 

The doctor diagnosed the woman with
back and shoulder pain. She was sent home
with a prescription for ibuprofen and told to
apply ice or heat as tolerated. She went
home and went to bed. 

At approximately 6:00 p.m., her daughters

and husband heard a loud noise from up-
stairs. They found the woman on the ground
with her eyes closed. Her husband immedi-
ately began CPR. 

Emergency personnel transported the
woman to the emergency room. CPR and ad-
vanced cardiac life support protocols were
attempted but were unsuccessful. 

The cause of death is listed as asystole,
ventricular fibrillation and coronary artery
disease.

The family’s expert urgent care physician
and cardiologist/internist were prepared to
testify that the doctor who treated the woman
was negligent in failing to take a proper and
complete medical history, failing to thor-
oughly review her medical chart, failing to per-
form an EKG or order other cardiac diagnos-
tic tests and failing to arrange for immediate
transfer to an emergency department. 

The experts opined that when the woman
presented as a 45-year-old with back pain ra-
diating into the shoulders, it should have
suggested the possibility of acute myocar-
dial infarction, cardiac ischemia or other car-
diac disease.

The defense’s expert physician was pre-
pared to testify that hemorrhaging around
the pancreatic duct found in the autopsy in-
dicated that the woman’s death was caused
by acute pancreatitis precipitated by exces-
sive consumption of alcohol, and that this
condition precluded the administration of
medications commonly used to treat acute
myocardial infarction. 

The expert also contended that the

woman’s life expectancy was limited by her
risk factors.

The case was settled for $700,000.

Type of action: Medical malpractice
Injuries alleged: Death
Date of settlement: Nov. 5, 2007
Submitted by: James E. Byrne, Thomas Drechsler
and Jonathan E. Tobin, Byrne & Drechsler,
Boston (for the plaintiff)

No liability in  
feeding tube case

A man in his late 40s was living in a nurs-
ing home. He was legally blind and suffered
from dementia, multiple sclerosis, urinary
incontinence, and difficulty swallowing. For
this reason, a percutaneous endoscopic gas-
trostomy tube was inserted and the man re-
turned to the nursing home.  

Following the tube placement, the man’s
family was informed by one of his surgeons
that the patient would be unable to eat or drink
until the next day and that an IV would be pro-
vided for nourishment. However, due to the
patient’s smoking, an IV was not an option.  

An order signed by a nurse practitioner,
who wasn’t a defendant in the case, indicat-
ed that the patient could be given pudding-
thickened liquids. Upon return to the nurs-
ing home, the patient was given approxi-
mately eight ounces of thickened liquids.

Nurses checked in on the patient every 30
minutes to an hour throughout the evening
and found that his abdomen was normal, his
belly was soft and there was some scant
serosanguineous drainage at the PEG site.  

At approximately 4:45 a.m., the patient ex-
perienced a respiratory crisis. He was trans-
ferred to the hospital at 6:00 a.m. Physicians
found that the PEG tube was leaking and the
patient was taken to surgery. He was found
to have a gangrenous bowel, which resulted
in sepsis, and he was pronounced dead 12
days after the placement of the PEG tube.  

The plaintiff’s expert testified that as a re-
sult of the patient being fed through the tube
too quickly, his stomach became distended
and pulled away from the abdominal wall,
creating a leak into his peritoneal cavity with
peritonitis. In addition, he testified that fill-
ing the stomach caused the aspiration that
caused pneumonia, leading to his death. 

Defense experts explained that there are
multiple theories as to when to begin feed-
ing following placement of a PEG tube. 

They testified that restricting the patient’s
feeding and use of the tube for 24 hours af-
ter surgery is typical for an open procedure
— not a laparoscopic procedure. The de-
fense experts testified that the feeding did
not cause any problem to the patient and
that the patient aspirated saliva, which re-
sulted in the pneumonia. 

The pneumonia then caused a septic state
and loss of blood pressure, which in turn re-
sulted in an ischemic bowel and necrosis. Sub-
sequently, the necrosis caused perforation
and peritonitis, leading to shock and death. 

The jury found in favor of the defendants
with no credible evidence of any violation of
the standard of care in providing an order al-
lowing nourishment less than 24 hours after
the placement of a PEG tube.

Type of Action: Medical malpractice
Injuries alleged: Death
Date of verdict: Jan. 9, 2008
Submitted by: Peter C. Knight, Morrison Mahoney,
Boston (for the defendant primary care physician)
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During the course of a couple’s pregnan-
cy, both parents were found to be genetic
carriers of cystic fibrosis. Their OBGYN re-
ferred them to a geneticist for counseling. 

The geneticist discussed with them the
25 percent likelihood that their child would
be born with the disease and referred the
mother for an amniocentesis to test for cys-
tic fibrosis. 

The parents agreed that if the amnio-
centesis revealed that the fetus had cystic
fibrosis, they would terminate the preg-
nancy within the 24-week gestational time
window.

The amniocentesis was performed by a
second OBGYN, who returned the amniot-
ic fluid sample and requisition form to the
geneticist and his lab. The lab performed
chromosomal analysis but failed to test the
sample specifically for cystic fibrosis. As a
result, the lab report did not mention cys-
tic fibrosis analysis and stated only that all
findings were normal. 

The parents were informed by telephone
of the results. It was not until after the birth
of the child that the parents were informed
that their daughter did, in fact, have cystic
fibrosis.

The parents filed suit, seeking damages
for the extensive costs associated with car-
ing for a child with cystic fibrosis as well as
the emotional harm caused by the failure
to diagnose the disease. 

The parents maintained that the geneti-
cist and his lab failed to properly test the
amniotic sample for cystic fibrosis. They
also claimed that the two OBGYNs failed to

follow up and ensure that cystic fibrosis
testing was properly performed. 

The geneticist and his lab argued that
the OBGYN who performed the amniocen-
tesis filled out the lab requisition form in-
correctly and did not specifically request
the cystic fibrosis test. The OBGYN who
performed the amniocentesis claimed that
he stated on the requisition form that the
purpose of the procedure was to test for
cystic fibrosis and this was sufficient to
identify the results he was seeking. 

The parents’ initial OBGYN claimed that
he was informed by the lab that all test re-
sults were normal and he abided by the

standard of care in relying upon the report.
The parents submitted a lifecare plan

with respect to the future medical needs as-
sociated with caring for their daughter.
They planned to call an economist to testi-
fy as to the present value of the anticipat-
ed medical costs, liability experts and a pul-
monary expert specializing in the care and
treatment of cystic fibrosis. 

The physicians argued that the parents’
projected costs for treatment for their
daughter were too high, and that their
daughter has a mild form of the disease and
would not require much of the projected
medical care, such as lung and liver trans-
plant surgeries. 

The doctors further argued that the ac-
tual costs were less than presented by the
parents, given that health insurance would
cover most of the claimed medical ex-
penses, and maintained that because the
claims for emotional harm are offset by the
enjoyment derived from their daughter, the
emotional harm claim was nominal. 

After negotiations, the parties agreed to
settle all claims for $2,375,000.

Type of action: Medical malpractice, failure 
to diagnose cystic fibrosis in a fetus.
Injuries alleged: Loss of parental chance to 
terminate pregnancy; extraordinary costs 
associated with caring for a child with cystic 
fibrosis; and emotional harm 
Date of settlement: January 2008
Submitted by: Neil Sugarman, Sugarman & 
Sugarman, Boston (for the plaintiff)

Parents, physicians settle over missed cystic fibrosis in fetus

Massachusetts Medical Law Report compiles the summaries of verdicts and settlements
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By Julia Reischel

On a warm Friday afternoon in April, doc-
tors, lawyers and health care administra-
tors gathered in the bunker-like lobby of the
Massachusetts Board of Registration in
Medicine to offer their testimony about pro-
posed changes to the Board’s regulations. 

The atmosphere was tense: A sign on the
door warned against “disruptive behavior,”
and next to the sign-in desk stood a uni-
formed guard. 

As the attendees waited their turn to
pass through a locked door to enter the

hearing room, a doctor quietly shared her
opinion about the changes to a neighbor-
ing lawyer. “They don’t have the authority
to do what they’re trying to do,” she whis-
pered. 

In the hearing room, the testimony di-
rected at Martin Crane – who has since fin-
ished his term on the board – and Guy Rich,
the only two members of the 7-person board
who were present, was almost as blunt. 

“We are objecting to the holding of this
hearing,” said Bruce S. Auerbach, the pres-
ident of the Massachusetts Medical Society
and the most vocal critic of the new regu-
lations. “Our concerns remain substantial
and pervasive.” 

Over the course of the hearing, that sen-
timent was echoed again and again. 

William Scott Liebert, an attorney who fre-
quently represents doctors before the Board,
testified that “the new regulations constitute
a list of ‘thou shalt nots’” which “go beyond
the Board’s statutory authority” and “offend
doctors and their advocates.” 

Paul G. Gitlin, an attorney at Rubin & Rud-
man in Boston who served as Chairman of
the Board in 1994 and 1995, told the Board
that its relationship with doctors had
reached its “nadir.” 

Debra A. Grossbaum, an attorney at the
Physician Health Services, an organization
founded by the Massachusetts Medical So-
ciety that provides services to physicians
facing health concerns related to substance
abuse and mental health, said that the
Board’s changes to the regulations seemed
to be an attempt to “codify what happens
in case law, which is a really dangerous reg-
ulation to enact.” 

And Regina S. Rockefeller, an attorney at
Nixon Peabody in Boston, told the

Board that the new regulations

By Eric Berkman

As part of the federal government’s on-
going push to make health care go paper-
less, the Centers for Medicare & Medicaid
Services (CMS) recently adopted final stan-
dards for electronic prescribing under Part
D, Medicare’s prescription drug benefit.

Under the new regs, which take effect
April 1, 2009, any physician who electroni-
cally prescribes drugs covered under a Part
D plan must comply with new CMS stan-
dards for:

• Communication of formulary and bene-
fits information between providers and
Part D plan sponsors;

• Communication between providers about
a patient’s medication history; and

• Pharmacy-to-provider fill-status notifi-
cations.

The new regs also require physicians
who are using e-prescribing to identify
themselves using the National Provider
Identifier (NPI).

While e-prescribing remains optional for
physicians and pharmacies, Part D plans
will be required to have the proper infra-
structure in place to support e-prescribing.
And any Part D plan that offers e-prescrib-
ing will be required to adhere to the new
standards.

Physicians and health care attorneys
laud these new standards as a positive de-
velopment given the advantages of e-pre-
scribing from a risk management and op-
erational standpoint. 

But they also say the standards don’t go
far enough to achieve the government’s

goal of universal e-prescribing under
Medicare by 2011. Legislation that is cur-
rently pending in Congress would penalize
physicians who are not prescribing elec-
tronically by that time. (See “Holding onto
your prescription pad?” on page 8 and “The
legal pros and cons of e-prescribing” on
page 9.)

For example, standards for critical pieces
such as structured and codified SIG (which
would create standardized ways of writing
directions for using medication), clinical
drug terminology and prior authorization
of certain drugs remain incomplete. 

Meanwhile, the new standards don’t
clear some of the government’s own road-

Continued on page 8

Continued on page 15

Doctors fight ‘unfair, offensive’ 
Board of Registration proposals
Changes loom in aftermath of contentious hearing 

New e-prescribing regulations 
applauded by doctors, lawyers

We are pleased to announce
that physicians can now

earn Continuing Medical
Education credits in risk

management study based
on articles in Massachusetts

Medical Law Report.
Through a joint sponsorship between the

Massachusetts Medical Society (MMS) and
Lawyers Weekly, Inc., which publishes Mass-
achusetts Medical Law Report, it is now more
convenient to earn required CME credits. All
you have to do is read the designated article
and complete the CME assessment. Then,
mail it to the MMS.

This edition contains the first activity, “Deal-
ing with difficult patients,” found on page 13. 

You can also complete this and other CME
activities online by going to www.mamed-
icallaw.com and clicking on the CME credits
link.

Topics currently available include: “Deal-
ing with difficult patients” – the same activity
contained in this newspaper – and “A new
kind of bedside manner: The rise of apology
policies.” New online and print CME activities
will be added each quarter. 

Start earning CME credit in risk manage-
ment study now by going to page 13 or to
www.mamedicallaw.com. 

Earn CME Credits
by reading Massachusetts Medical Law Report
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Radiologist could 
assume staff would
communicate findings

The patient, a 69-year-old male with a histo-
ryof congestive heart failure and diabetes, pre-
sented to his primary care physician on Dec.
19, 1998 complaining of cold-like symptoms. 

The physician ordered a chest X-ray to de-
termine if the patient suffered from pneumo-
nia. The radiologist performed a wet read with
a finding of mild congestive heart failure. 

The radiologist assumed that the depart-
ment secretary or technician would proper-
ly fax or call the referring physician to advise
him of the findings. However, the referring
doctor wasn’t informed of the findings. 

The patient was found dead at his home on
Dec. 23. According to the patient’s son, it ap-
peared that his father had been dead for at
least four days, as the last entry in his blood
pressure log was on the morning of Dec. 19. 

The son alleged that the radiologist knew
that the congestive heart failure put his fa-
ther at serious risk of death, but negligently
failed to timely call, fax or in any other way
notify the referring doctor. 

The son contended that the radiologist de-
viated from the standard of care and that his
negligence was a proximate cause of his fa-
ther’s death.  

The referring physician testified at depo-
sition that even if had he received the wet
read findings, he would not have changed
his treatment of the patient. At trial, the re-
ferring physician testified that he would have
arranged to confer with the radiologist.  

The defense asserted that the X-ray
showed only mild congestive heart failure, a
baseline for the patient, with no treatment
necessary. The patient was already on 80 mg
of Lasix twice a day. The most recent office
visit revealed no evidence of fluid overload. 

A cardiologist who testified on behalf of
the defendant opined that the patient’s death
was the result of an arrhythmia or heart at-
tack and that the finding of congestive heart
failure on the death certificate was only an
associated finding. 

The jury found in favor of the radiologist
with no credible evidence of any violation of
the standard of care in providing a wet read
and relying on staff members of the hospital
to properly communicate the findings to the
referring physician.

Type of action: Medical malpractice
Injuries alleged: Delayed communication 
of radiological finding leading to death
Date of verdict: Dec. 13, 2007
Submitted by: Peter C. Knight, Morrison Mahoney,
Boston (for the defendant)

Warning signs for
fatal heart attack 
are missed

Early one morning in 2004, a married, 45-
year-old mother of two woke up with excru-
ciating pain in her right shoulder going into
her arm. 

The woman was seen at a local health cen-
ter later that morning by a nurse practition-
er and a doctor. The doctor’s notes from the
examination indicated that the patient had
pain on her right side going toward her up-
per back. The record further indicated that
she had not experienced any trauma or per-
formed any physical activity that would ac-
count for her pain. 

The doctor diagnosed the woman with
back and shoulder pain. She was sent home
with a prescription for ibuprofen and told to
apply ice or heat as tolerated. She went
home and went to bed. 

At approximately 6:00 p.m., her daughters

and husband heard a loud noise from up-
stairs. They found the woman on the ground
with her eyes closed. Her husband immedi-
ately began CPR. 

Emergency personnel transported the
woman to the emergency room. CPR and ad-
vanced cardiac life support protocols were
attempted but were unsuccessful. 

The cause of death is listed as asystole,
ventricular fibrillation and coronary artery
disease.

The family’s expert urgent care physician
and cardiologist/internist were prepared to
testify that the doctor who treated the woman
was negligent in failing to take a proper and
complete medical history, failing to thor-
oughly review her medical chart, failing to per-
form an EKG or order other cardiac diagnos-
tic tests and failing to arrange for immediate
transfer to an emergency department. 

The experts opined that when the woman
presented as a 45-year-old with back pain ra-
diating into the shoulders, it should have
suggested the possibility of acute myocar-
dial infarction, cardiac ischemia or other car-
diac disease.

The defense’s expert physician was pre-
pared to testify that hemorrhaging around
the pancreatic duct found in the autopsy in-
dicated that the woman’s death was caused
by acute pancreatitis precipitated by exces-
sive consumption of alcohol, and that this
condition precluded the administration of
medications commonly used to treat acute
myocardial infarction. 

The expert also contended that the

woman’s life expectancy was limited by her
risk factors.

The case was settled for $700,000.

Type of action: Medical malpractice
Injuries alleged: Death
Date of settlement: Nov. 5, 2007
Submitted by: James E. Byrne, Thomas Drechsler
and Jonathan E. Tobin, Byrne & Drechsler,
Boston (for the plaintiff)

No liability in  
feeding tube case

A man in his late 40s was living in a nurs-
ing home. He was legally blind and suffered
from dementia, multiple sclerosis, urinary
incontinence, and difficulty swallowing. For
this reason, a percutaneous endoscopic gas-
trostomy tube was inserted and the man re-
turned to the nursing home.  

Following the tube placement, the man’s
family was informed by one of his surgeons
that the patient would be unable to eat or drink
until the next day and that an IV would be pro-
vided for nourishment. However, due to the
patient’s smoking, an IV was not an option.  

An order signed by a nurse practitioner,
who wasn’t a defendant in the case, indicat-
ed that the patient could be given pudding-
thickened liquids. Upon return to the nurs-
ing home, the patient was given approxi-
mately eight ounces of thickened liquids.

Nurses checked in on the patient every 30
minutes to an hour throughout the evening
and found that his abdomen was normal, his
belly was soft and there was some scant
serosanguineous drainage at the PEG site.  

At approximately 4:45 a.m., the patient ex-
perienced a respiratory crisis. He was trans-
ferred to the hospital at 6:00 a.m. Physicians
found that the PEG tube was leaking and the
patient was taken to surgery. He was found
to have a gangrenous bowel, which resulted
in sepsis, and he was pronounced dead 12
days after the placement of the PEG tube.  

The plaintiff’s expert testified that as a re-
sult of the patient being fed through the tube
too quickly, his stomach became distended
and pulled away from the abdominal wall,
creating a leak into his peritoneal cavity with
peritonitis. In addition, he testified that fill-
ing the stomach caused the aspiration that
caused pneumonia, leading to his death. 

Defense experts explained that there are
multiple theories as to when to begin feed-
ing following placement of a PEG tube. 

They testified that restricting the patient’s
feeding and use of the tube for 24 hours af-
ter surgery is typical for an open procedure
— not a laparoscopic procedure. The de-
fense experts testified that the feeding did
not cause any problem to the patient and
that the patient aspirated saliva, which re-
sulted in the pneumonia. 

The pneumonia then caused a septic state
and loss of blood pressure, which in turn re-
sulted in an ischemic bowel and necrosis. Sub-
sequently, the necrosis caused perforation
and peritonitis, leading to shock and death. 

The jury found in favor of the defendants
with no credible evidence of any violation of
the standard of care in providing an order al-
lowing nourishment less than 24 hours after
the placement of a PEG tube.

Type of Action: Medical malpractice
Injuries alleged: Death
Date of verdict: Jan. 9, 2008
Submitted by: Peter C. Knight, Morrison Mahoney,
Boston (for the defendant primary care physician)
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During the course of a couple’s pregnan-
cy, both parents were found to be genetic
carriers of cystic fibrosis. Their OBGYN re-
ferred them to a geneticist for counseling. 

The geneticist discussed with them the
25 percent likelihood that their child would
be born with the disease and referred the
mother for an amniocentesis to test for cys-
tic fibrosis. 

The parents agreed that if the amnio-
centesis revealed that the fetus had cystic
fibrosis, they would terminate the preg-
nancy within the 24-week gestational time
window.

The amniocentesis was performed by a
second OBGYN, who returned the amniot-
ic fluid sample and requisition form to the
geneticist and his lab. The lab performed
chromosomal analysis but failed to test the
sample specifically for cystic fibrosis. As a
result, the lab report did not mention cys-
tic fibrosis analysis and stated only that all
findings were normal. 

The parents were informed by telephone
of the results. It was not until after the birth
of the child that the parents were informed
that their daughter did, in fact, have cystic
fibrosis.

The parents filed suit, seeking damages
for the extensive costs associated with car-
ing for a child with cystic fibrosis as well as
the emotional harm caused by the failure
to diagnose the disease. 

The parents maintained that the geneti-
cist and his lab failed to properly test the
amniotic sample for cystic fibrosis. They
also claimed that the two OBGYNs failed to

follow up and ensure that cystic fibrosis
testing was properly performed. 

The geneticist and his lab argued that
the OBGYN who performed the amniocen-
tesis filled out the lab requisition form in-
correctly and did not specifically request
the cystic fibrosis test. The OBGYN who
performed the amniocentesis claimed that
he stated on the requisition form that the
purpose of the procedure was to test for
cystic fibrosis and this was sufficient to
identify the results he was seeking. 

The parents’ initial OBGYN claimed that
he was informed by the lab that all test re-
sults were normal and he abided by the

standard of care in relying upon the report.
The parents submitted a lifecare plan

with respect to the future medical needs as-
sociated with caring for their daughter.
They planned to call an economist to testi-
fy as to the present value of the anticipat-
ed medical costs, liability experts and a pul-
monary expert specializing in the care and
treatment of cystic fibrosis. 

The physicians argued that the parents’
projected costs for treatment for their
daughter were too high, and that their
daughter has a mild form of the disease and
would not require much of the projected
medical care, such as lung and liver trans-
plant surgeries. 

The doctors further argued that the ac-
tual costs were less than presented by the
parents, given that health insurance would
cover most of the claimed medical ex-
penses, and maintained that because the
claims for emotional harm are offset by the
enjoyment derived from their daughter, the
emotional harm claim was nominal. 

After negotiations, the parties agreed to
settle all claims for $2,375,000.

Type of action: Medical malpractice, failure 
to diagnose cystic fibrosis in a fetus.
Injuries alleged: Loss of parental chance to 
terminate pregnancy; extraordinary costs 
associated with caring for a child with cystic 
fibrosis; and emotional harm 
Date of settlement: January 2008
Submitted by: Neil Sugarman, Sugarman & 
Sugarman, Boston (for the plaintiff)

Parents, physicians settle over missed cystic fibrosis in fetus
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By Julia Reischel

On a warm Friday afternoon in April, doc-
tors, lawyers and health care administra-
tors gathered in the bunker-like lobby of the
Massachusetts Board of Registration in
Medicine to offer their testimony about pro-
posed changes to the Board’s regulations. 

The atmosphere was tense: A sign on the
door warned against “disruptive behavior,”
and next to the sign-in desk stood a uni-
formed guard. 

As the attendees waited their turn to
pass through a locked door to enter the

hearing room, a doctor quietly shared her
opinion about the changes to a neighbor-
ing lawyer. “They don’t have the authority
to do what they’re trying to do,” she whis-
pered. 

In the hearing room, the testimony di-
rected at Martin Crane – who has since fin-
ished his term on the board – and Guy Rich,
the only two members of the 7-person board
who were present, was almost as blunt. 

“We are objecting to the holding of this
hearing,” said Bruce S. Auerbach, the pres-
ident of the Massachusetts Medical Society
and the most vocal critic of the new regu-
lations. “Our concerns remain substantial
and pervasive.” 

Over the course of the hearing, that sen-
timent was echoed again and again. 

William Scott Liebert, an attorney who fre-
quently represents doctors before the Board,
testified that “the new regulations constitute
a list of ‘thou shalt nots’” which “go beyond
the Board’s statutory authority” and “offend
doctors and their advocates.” 

Paul G. Gitlin, an attorney at Rubin & Rud-
man in Boston who served as Chairman of
the Board in 1994 and 1995, told the Board
that its relationship with doctors had
reached its “nadir.” 

Debra A. Grossbaum, an attorney at the
Physician Health Services, an organization
founded by the Massachusetts Medical So-
ciety that provides services to physicians
facing health concerns related to substance
abuse and mental health, said that the
Board’s changes to the regulations seemed
to be an attempt to “codify what happens
in case law, which is a really dangerous reg-
ulation to enact.” 

And Regina S. Rockefeller, an attorney at
Nixon Peabody in Boston, told the

Board that the new regulations

By Eric Berkman

As part of the federal government’s on-
going push to make health care go paper-
less, the Centers for Medicare & Medicaid
Services (CMS) recently adopted final stan-
dards for electronic prescribing under Part
D, Medicare’s prescription drug benefit.

Under the new regs, which take effect
April 1, 2009, any physician who electroni-
cally prescribes drugs covered under a Part
D plan must comply with new CMS stan-
dards for:

• Communication of formulary and bene-
fits information between providers and
Part D plan sponsors;

• Communication between providers about
a patient’s medication history; and

• Pharmacy-to-provider fill-status notifi-
cations.

The new regs also require physicians
who are using e-prescribing to identify
themselves using the National Provider
Identifier (NPI).

While e-prescribing remains optional for
physicians and pharmacies, Part D plans
will be required to have the proper infra-
structure in place to support e-prescribing.
And any Part D plan that offers e-prescrib-
ing will be required to adhere to the new
standards.

Physicians and health care attorneys
laud these new standards as a positive de-
velopment given the advantages of e-pre-
scribing from a risk management and op-
erational standpoint. 

But they also say the standards don’t go
far enough to achieve the government’s

goal of universal e-prescribing under
Medicare by 2011. Legislation that is cur-
rently pending in Congress would penalize
physicians who are not prescribing elec-
tronically by that time. (See “Holding onto
your prescription pad?” on page 8 and “The
legal pros and cons of e-prescribing” on
page 9.)

For example, standards for critical pieces
such as structured and codified SIG (which
would create standardized ways of writing
directions for using medication), clinical
drug terminology and prior authorization
of certain drugs remain incomplete. 

Meanwhile, the new standards don’t
clear some of the government’s own road-

Continued on page 8

Continued on page 15

Doctors fight ‘unfair, offensive’ 
Board of Registration proposals
Changes loom in aftermath of contentious hearing 

New e-prescribing regulations 
applauded by doctors, lawyers

We are pleased to announce
that physicians can now

earn Continuing Medical
Education credits in risk

management study based
on articles in Massachusetts

Medical Law Report.
Through a joint sponsorship between the

Massachusetts Medical Society (MMS) and
Lawyers Weekly, Inc., which publishes Mass-
achusetts Medical Law Report, it is now more
convenient to earn required CME credits. All
you have to do is read the designated article
and complete the CME assessment. Then,
mail it to the MMS.

This edition contains the first activity, “Deal-
ing with difficult patients,” found on page 13. 

You can also complete this and other CME
activities online by going to www.mamed-
icallaw.com and clicking on the CME credits
link.

Topics currently available include: “Deal-
ing with difficult patients” – the same activity
contained in this newspaper – and “A new
kind of bedside manner: The rise of apology
policies.” New online and print CME activities
will be added each quarter. 

Start earning CME credit in risk manage-
ment study now by going to page 13 or to
www.mamedicallaw.com. 

Earn CME Credits
by reading Massachusetts Medical Law Report
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